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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

SCOTT DAY and GLENDA V. Civil Action No. 2:13-cv-02164-PKH
WILSON, individually and behalf of all
others similarly situated,

Plaintiffs,

VS.

WHIRLPOOL CORPORATION,

Defendant.

JOINT MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION

SETTLEMENT

Defendant Whirlpool Corporation (“Whirlpool” or “Defendant”) and Plaintiffs Scott

Day (“Day” or “Plaintiff”) and Glenda V. Wilson (“Wilson” or “Plaintiff”) (collectively,

“Class Representatives™), by and through their undersigned counsel, hereby submit this Joint

Motion for Preliminary Approval of the Class Action Settlement they have reached in this

case. For the reasons set forth in the accompanying Memorandum in Support, Plaintiffs and

Defendants hereby move the Court to:

1.

2.

Certify the settlement class pursuant to Federal Rule of Civil Procedure 23(b)(3);
Order preliminary approval of the Class Action Settlement Agreement between
Plaintiffs and Defendant;

Approve the Notices of Proposed Class Settlement and order notice of the

Settlement to Class Members;

. Set a hearing on the final approval of the Agreement; and

. Grant such other relief and orders as the Court deems necessary and appropriate.
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Respectfully submitted,

NELSON MULLINS RILEY & SCARBOROUGH LLP

By: s/Robert H. Brunson

Robert H. Brunson (Pro Hac Vice)

151 Meeting Street / Sixth Floor

Post Office Box 1806 (29402-1806)
Charleston, SC 29401-2239

(843) 853-5200

Email: robert.brunson@nelsonmullins.com
Email: karen.crawford@nelsonmullins.com

By: s/Robert L. Jones

Robert L. Jones, III (Ark. Bar No. 69041)
CONNER & WINTERS, LLP

4375 N. Vantage Dr., Ste. 405
Fayetteville, Arkansas 72703

Telephone: (479) 582-5711

Attorneys for Whirlpool

AND

By: s/Kenneth Shemin

Kenneth Shemin

SHEMIN LAW FIRM, PLLC

3333 Pinnacle Hills Parkway, Suite 603
Roberts, AR 72758

(479) 845-3305

Email: ken@sheminlaw.com

Attorney for Plaintiffs Scott Day and Glenda V. Wilson,
individually and on behalf of all others similarly situated

July 3", 2014
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION
SCOTT DAY and GLENDA V. Civil Action No. 2:13-cv-02164-PKH
WILSON, individually and behalf of all
others similarly situated,
Plaintiffs,

VS.

WHIRLPOOL CORPORATION,

Defendant.

MEMORANDUM IN SUPPORT OF JOINT MOTION FOR
PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT

Defendant Whirlpool Corporation ("Whirlpool" or "Defendant") and Plaintiffs Scott
Day ("Day" or "Plaintiff") and Glenda V. Wilson ("Wilson" or "Plaintiff")(collectively "Class
Representatives"), by and through undersigned counsel, hereby submit this Memorandum in
Support of their Joint Motion for Preliminary Approval of the Class Action Settlement they
have reached in this case.

BACKGROUND

This case involves the contamination of land resulting from the migration of the
chemical trichloroethylene ("TCE") from an appliance manufacturing facility owned and
formerly operated by Whirlpool located at 6400 Jenny Lind Road on the south side of Fort
Smith, Arkansas. The facility operated for 45 years and ceased operations in June of 2012. See
Remedial Action Decision Document at 1("RADD") (Exhibit 1).

Prior to the mid-1980s, the facility utilized TCE in the degreaser building located near

the northeastern corner of the main building. The use of TCE was discontinued in the mid-
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1980s. Id. 1t is believed that constituents in the soil and groundwater identified in the facility
investigations resulted from historical work practices by Whirlpool prior to 1981. Id. There
are no historical records documenting any specific TCE spills or other release incidents from
the degreaser building. 1d.

On February 7, 1983, Whirlpool submitted a notification of Hazardous Waste Activity
to the Arkansas Department of Pollution Control and Ecology (APC&EC), now known as
Arkansas Department of Environmental Quality (ADEQ), reporting TCE contamination on the
facility property. Id. The facility is located adjacent to a residential area to the north and
industrial and commercial areas to the south, west, and east. (RADD at 2) (Exhibit 1). "A
tract of undeveloped land is also present on the east side of the facility. Residential properties
to the north include single-family homes and multi-family units." /d.

The presence of TCE in the shallow groundwater on the facility grounds was
discovered in the late 1980s when Whirlpool conducted a series of groundwater and soil studies
at the facility as part of a project to remove an underground storage tank (UST). Id. "The
UST was recovered intact, however soil samples taken the time of the tank removal revealed
the presence of elevated TCE concentrations in the soil." /d.

Subsequent investigations to assess the potential TCE source area have been conducted
to delineate the affected soil and groundwater. Ground water monitoring wells were installed
both inside and outside facility. These wells have detected groundwater with concentrations of
TCE above US EPA maximum contaminant levels (MCLs) extending into the residential

neighborhood north of the facility. /d.



Case 2:13-cv-02164-PKH Document 34  Filed 07/03/14 Page 3 of 18 PagelD #: 203

The ADEQ and Whirlpool have extensively studied the nature and extent of the TCE
contamination, and have determined its present location to a reasonable degree of certainty
(hereinafter the “Known Area of Impact”). The Known Area of Impact is depicted in Figures
5 and 6 of the RADD (Exhibit 1), and extends into a residential neighborhood located to the
North of the Facility. The properties at issue in this litigation are divided into two
subcategories. "Well Ban" properties are those properties where TCE or other contaminants
emanating from the Facility are present in groundwater and those properties near the Facility
that do not themselves have TCE or other contaminants in groundwater, but that are close
enough to the TCE plume that it would be prudent to forbid groundwater wells. “Fringe”
properties that abut or are the closest to the Well Ban properties.

Plaintiff Wilson's property at 1904 Jacobs Ave. is within the Well Ban area which in
turn is within the Known Area of Impact. Wilson alleges that based upon the TCE
contamination, the value of her property has declined.

Plaintiff Day's property is located at 5920 Ferguson Road, just outside the Known Area
of Impact and for purposes of this litigation is identified as a "fringe" property. Day alleges
that based upon the stigma of nearby TCE contamination his property has been economically
impacted.

Due to the presence of TCE or other contaminants in groundwater, in May of 2013 the
Sebastian County Assessor reduced the tax value of certain properties near the Facility. (See
May 10, 2013 newspaper report) (Exhibit 2). The tax value reductions varied from 25-75%.
Id. For purposes of settlement only, the Parties agree that the property value reductions as
determined by the Assessor are reasonable estimations of the reduced value of the properties

that are on the TCE contamination Plume, properties immediately adjacent to the Plume and



Case 2:13-cv-02164-PKH Document 34  Filed 07/03/14 Page 4 of 18 PagelD #: 204

those properties within the proposed well ban boundaries. However, the Parties also believe
the tax valuation reductions made by the Assessor for some of the Fringe properties grossly
overstates any economic impact on the value of those properties.

On May 20, 2013, Plaintiff Day filed this lawsuit on behalf of himself and as the
representative of a class of similarly situated persons whose properties had been contaminated
by the TCE originating from Whirlpool's Fort Smith facility. The Complaint was amended on
July 3, 2014 to add Plaintiff Wilson as an additional class representative. Plaintiffs allege
causes of action for trespass, nuisance, negligence, violation of the Arkansas Deceptive Trade
Practice Act, Violation of the Arkansas Solid Waste Management Act and fraudulent
concealment. The proposed class alleged in the Complaint is defined as:

All property owners in Sebastian County, Arkansas whose
property has been impacted by the leakage of the chemical
trichloroethylene into the groundwater beneath the surface of the
contaminated area which emanated from the manufacturing plant
owned and formerly utilized by Whirlpool Corporation.
Excluded from the class is Whirlpool Corporation and its
officers, directors, management, employees, subsidiaries, or
affiliates.
Amended Complaint at § 11.

For many months, counsel for Whirlpool and counsel for the Plaintiffs have been
involved in arms length settlement negotiations in an effort to resolve this matter.  These
efforts have borne fruit, and the Parties have reached a settlement agreement that recognizes
the uncertainty of litigation, but is fair to all concerned. The Parties respectfully request that

the Court preliminarily approve the proposed settlement and authorize that notice of the

settlement be provided to the class members.
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THE PROPOSED SETTLEMENT

The proposed settlement was negotiated in good faith, by experienced counsel who
vigorously advocated for their respective clients. It provides a very high percentage of the
potential damages plaintiff and the putative class could expect to recover at trial without the
uncertainties of litigation given Whirlpool's defenses. =~ The detailed Class Action Settlement
Agreement is attached as Exhibit 3. A summary of the proposed settlement is set forth below,
however, in the event of any conflict between the summary and the detailed Settlement
Agreement, the Settlement Agreement controls.

Solely for purposes of settlement, the Parties agree to certification of the following
Class under Fed. R. Civ. P. 23(b)(3):

All property owners in Sebastian County, Arkansas who either
(a) own property on which TCE or other contaminants emanating
from the manufacturing plant owned and formerly utilized by
Whirlpool Corporation are present in groundwater, or (b) whose
property value has been or may be diminished by the presence of
the plume of TCE and other contaminants in the groundwater.
Excluded from the class is Whirlpool Corporation and its

officers, directors, management, employees, subsidiaries, or
affiliates.

The Parties believe they have identified the Class Members to which this settlement
applies, and this settlement is limited to those property owners of the properties listed in
Exhibits A and B to the Settlement Agreement. The Parties agree to amend the current
Amended Complaint to adopt the settlement class definition set forth above.

For settlement the class is divided into two subclasses the "Well Ban Subclass" and the
"Fringe Subclass" which are defined as follows:

“Well Ban Subclass” means those property owners of record on
the Effective Date of real property located within the area

bounded by Brazil Avenue, Jenny Lind Road, Jacobs Avenue,
and Ferguson Street in Fort Smith, Arkansas. This includes an

5
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imaginary line that would extend Ferguson Street to Ingersoll
Avenue. The persons included in this subclass are identified in
Exhibit A to the Settlement Agreement.

“Fringe Subclass” means all those property owners that on the
Effective Date own the properties identified as fringe in Exhibit B
to the Settlement Agreement.

Settlement Agreement at § II(1)(c) (Exhibit 3).

In exchange for a releasing Whirlpool from all property related claims (but not personal
injury claims), dismissal of this action with prejudice, providing an Access Agreement
permitting access to the property for environmental testing and remediation, and providing
proof of the application of a Declaration of Covenants, Conditions and Restrictions to the
property as defined in the Settlement Agreement, the Well Ban Subclass will receive their

choice of:

1. Compensation equal to the difference between the Sebastian County Tax Assessors
Original Assessed Value and the Current Assessed Value as set forth in Exhibit E to
the Settlement Agreement.

OR

2. Alternatively, members of the Well Ban Subclass may elect to have their
compensation determined by an agreed-upon professional appraiser (“Independent
Appraisal Option”). If the Independent Appraisal Option is chosen, the
compensation for a Class Member will be equal to the difference between the
Original Assessed Value and the current value of the property as determined by an
independent appraiser selected as set forth in the Settlement Agreement.

The persons in the Fringe Subclass are identified in Exhibit B to the Settlement
Agreement. Each property owner in the Fringe Subclass will receive $5,000.00 in exchange
for (1) a Release and dismissal of all property related claims, and (2) an executed Mutual
Option for Future Consideration (Exhibit H to Settlement Agreement). The Mutual Option for

Future Consideration entitles Whirlpool to receive a Declaration of Covenants, Conditions and
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Restrictions and Access Agreement as set forth in the Settlement Agreement from any current
or future Fringe Owner if, at any time before January 1, 2029, Whirlpool or the ADEQ
verifies the detection of TCE in the groundwater beneath the given property at levels or
concentrations that require monitoring or remedial action. To exercise the Option, Whirlpool
will pay Additional Consideration equal to the difference between $5,000 and the amount
indicated on Exhibit E to the Settlement Agreement as the Tax Assessor’s devaluation of the
Fringe property. If the Fringe member does not have a devaluation by the Tax Assessor, the
Additional Consideration will be determined by the same Independent Appraisal process as set
forth in the Settlement Agreement. This Mutual Option for Future Consideration will expire

on January 1, 2029, unless extended by mutual agreement of the parties.

ARGUMENT

I. THE COURT SHOULD ORDER PRELIMINARY APPROVAL OF THE
SETTLEMENT

A. Overview of the Class Settlement Approval Process in the Eighth Circuit

The law favors settlement, particularly in class actions and other complex cases
where substantial resources can be conserved by avoiding the time, cost, and rigor of
prolonged litigation. See Little Rock Sch. Dist. v. Pulaski County Special Sch. Dist. No. 1, 921
F.2d 1371,1383 (8th Cir. 1990) ("The law strongly favors settlements. Courts should
hospitably receive them ... As a practical matter, a remedy that everyone agrees to is a lot
more likely to succeed than one to which the defendants must be dragged kicking and
screaming."); In re Charter Communications Sec. Litig., No. 4:02-cv-1186-CAS, 2005 U.S.
Dist. LEXIS 14772, *14-15 (E.D. Mo. June 30, 2005) ("In the class action context in

particular, there is an overriding public interest in favor of settlement . . . Settlement of the
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complex disputes often involved in class actions minimizes the litigation expenses of both
parties and also reduces the strain such litigation imposes upon already scarce judicial
resources.") (quoting Armstrong v. Bd. of Sch. Directors, 616 F.2d 305, 313 (7th Cir. 1980)
(internal quotation marks omitted)).

Where, as here, the parties propose to resolve class action litigation through a class-
wide settlement, they must obtain the court's approval. See Fed. R. Civ. P. 23(e). Approval of
a class action settlement involves a two-step process. First, counsel submits the proposed terms
of settlement and the court makes a preliminary fairness evaluation. See Manual for Complex
Litigation § 21.632 (4th ed. 2004) (hereafter "Manual"); see also 4 Alba Conte & Herbert
Newberg, Newberg on Class Actions § 11:25, at 38-39 (4th ed. 2002) (hereafter, "Newberg on
Class Actions") (endorsing two-step process). If the preliminary evaluation of the settlement
does not disclose grounds to doubt its fairness or other obvious deficiencies, and appears to fall
within the range of possible approval, the court should direct that notice under Rule 23(e) be
given to the class members of a formal fairness hearing, at which arguments and evidence may
be presented in support of and in opposition to the settlement. See Manual § 21.633. The
notice should tell class members how to make their views on the settlement known to the court.
Id.

The parties now respectfully request that this Court take the first step in the settlement
approval process and grant preliminary approval of the settlement.

B. The Settlement Negotiated by the Parties is Entitled to an Initial Presumption
of Fairness

In assessing whether preliminary approval should be granted, the Settlement is
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entitled to a presumption of fairness. Courts usually adopt "an initial presumption of fairness
when a proposed class settlement, which was negotiated at arm's length by counsel for the
class, is presented for court approval." Newberg on Class Actions § 11:41. As the Eighth
Circuit observed, class action settlement agreements "are presumptively valid" and a "strong
public policy favors agreements, and courts should approach them with a presumption in their
favor." Little Rock Sch. Dist., 921 F.2d at 1388, 1391; Petrovic v. Amoco Oil Co., 200 F.3d
1140, 1148-49 (8th Cir. 1999) (after the parties' arm's-length negotiations, "judges should not
substitute their own judgment as to optimal settlement terms for the judgments of the litigants
and their counsel") (internal quotation marks omitted); see also In re Wireless Tel. Fed. Cost
Recovery Fees Litig., 396 F.3d 922, 934 (8th Cir. 2005) ("We have recognized that a class
action settlement is a private contract negotiated between the parties ... Rule 23(e) requires the
court to intrude on that private consensual agreement merely to ensure that the agreement is
not the product of fraud or collusion and that, taken as a whole, it is fair, adequate, and
reasonable to all concerned."). Indeed, "a proposed settlement is presumptively reasonable at
the preliminary approval stage, and there is an accordingly heavy burden of demonstrating
otherwise." Schoenbaum v. E.I Dupont De Nemours & Co., No. 4:05-CV-01108-ERW, 2009
U.S. Dist. LEXIS 114080, *14 (E.D. Mo. Dec. 8, 2009).
C. A Review of the Factors Favors Approval of the Settlement

At the preliminary approval stage, the Court should "make a preliminary determination
on the fairness, reasonableness, and adequacy of the settlement terms .... " Manual § 21.632.
The ultimate question for the Court is whether the settlement is "within the range of possible
final approval," such that the class should be notified and a formal fairness hearing scheduled.

Schoenbaum, 2009 U.S. Dist. LEXIS 114080, at *13, 42; see also Gautreaux v. Pierce, 690
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F.2d 616, 621 n.3 (7th Cir. 1982) (the purpose of preliminary approval "is to ascertain
whether there is any reason to notify the class members of the proposed settlement and to
proceed with a fairness hearing"). "If the preliminary evaluation of the proposed settlement
does not disclose grounds to doubt its fairness or other obvious deficiencies, such as unduly
preferential treatment of class representatives or of segments of the class, or excessive
compensation for attorneys, and appears to fall within the range of possible approval, the court
should direct that notice under Rule 23(e) be given to the class members of a formal fairness
hearing, at which arguments and evidence may be presented in support of and in opposition to
the settlement." Newberg on Class Actions, § 11.25; see also First Nat'l Bank v. Am. Lenders
Facilities, Inc., 2002 WL 1835646, at *1 (D. Minn. 2002) ("The proposed settlement between
the Plaintiff Class and the Defendants appears, upon preliminary review, to be within the range
of reasonableness and accordingly, the Notice ... shall be submitted to the class members for
their consideration and for hearing under Fed. R. Civ. P. 23(e).").

Applying the same considerations here shows that the Settlement exceeds the
preliminary threshold for reasonableness. The Settlement provides each Well Ban Subclass
Class Member with the opportunity to recover the full amount of the alleged diminution in
value to their property due to TCE contamination or potential contamination as determined
independently by the tax assessor. The settlement is also fair to the Fringe Subclass Members
whose property is not contaminated with TCE, and is not likely to be, yet still receive $5000
upfront, with the option for receiving compensation consistent with the Well Ban subclass in
the unlikely event that the TCE contamination spreads to their property. The Parties agree

that these terms are extremely fair and therefore, the settlement should proceed to a final

10
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approval hearing, at which time Class Members will have an opportunity to make their views

known.

II. THE PROPOSED CLASS SHOULD BE CERTIFIED FOR SETTLEMENT
PURPOSES

A. The Proposed Class Meets the Requirements for Certification of a Settlement
Class

Before granting preliminary approval of a settlement in a case where a class has not yet
been certified, the court should determine whether the class proposed for settlement purposes is
appropriate under Rule 23. See Amchem Prods. v. Windsor, 521 U.S. 591, 620 (1997);
Manual § 21.632. "To proceed as a class action, the litigation must satisfy the four
prerequisites of Rule 23(a) as well as at least one of the three requirements of Rule 23(b) ...
These prerequisites are otherwise known as (1) numerosity, (2) commonality, (3) typicality,
and (4) adequacy of representation." In re Aquila ERISA Litig., 237 F.R.D. 202, 207 (W.D.
Mo. 2006). In certifying a settlement class, however, the court is not required to determine
whether the action, if tried, would present intractable management problems, "for the proposal
is that there be no trial." Amchem Prods. v. Windsor, 521 U.S. 591, 620 (1997); see also Fed.
R. Civ. P. 23 (b)(3)(D).

B. The Numerosity, Commonality, Typicality and Adequacy Requirements Are
Met

1. Numerosity
Federal Rule of Civil Procedure 23(a)(1) requires that the class sought to be
certified be "so numerous that joinder of all members is impracticable." No specific number is

needed to maintain a class action. Rather, an "application of the rule is to be considered in

11
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light of the particular circumstances of the case."' Here, 104 properties have been identified
as being impacted by the TCE contamination. See Settlement Agreement Exhibits A and B
(Exhibit 3). The Eighth Circuit has permitted class actions with as few as 20 members - less
than a fifth of the size of the class proposed here.”> Because of the common effect of the TCE
contamination and the relative efficiency that can be achieved by handling the claims of the
proposed class in a unified manner, the joinder of these claims is comparatively impracticable.

2. Commonality

The proposed class also meets the commonality requirement of Rule 23(a)(2),
Which requires that "there are questions of law or fact common to the class." Fed. R. Civ. P.
23 (a)(2). As the U.S. Supreme Court recently explained, "[c]Jommonality requires the plaintiff

to demonstrate that the class members 'have suffered the same injury,"' and that the claims
arising from that injury depend on a "common contention . . . of such a nature that it is
capable of classwide resolution." Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551
(2011). In other words, it is not enough to posit common questions of any variety; there must
be at least one common question such that "determination of its truth or falsity will resolve an
issue that is central to the validity of each one of the claims in one stroke." Id. That test is
easily met here. All Class Members have in common the fact that their properties were
impacted by TCE emanating from the Whirlpool facility. In other words, this case involves a
discrete type of contaminant arising from a single source. The common question of diminution

in value of the properties of the Well Ban Subclass has been recognized by reduced tax values

assessments. The Fringe Subclass has in common a concern about future contamination of their

" Arkansas Educ. Ass’n v. Board of Education, 446 F.2d 763, 765 (8th Cir. 1971).

2 1d.
12
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property. Accordingly, the Court should find that Rule 23(a)(2)'s commonality requirement has

been met.

3. Typicality

The typicality requirement of Rule 23(a)(3) requires that "the claims ... of the
representative parties are typical of the claims ... of the class .... " Fed. R. Civ. P. 23 (a)(3).

""Typicality refers to the nature of the claim or defense of the class representative, and not to
the specific facts from which it arose or the relief sought.'" 1 Newberg, supra at § 3:13 at 326.
Here, it is alleged that value of Plaintiff Day and Wilson's property was negatively impacted
by the presence of TCE contamination emanating from the Whirlpool facility. = The TCE
migration from the Whirlpool facility has resulted in a common injury to all Class Members,
either as a result of direct contamination of property or close proximity to contaminated
property. Thus, the facts and legal theories upon which Ms. Wilson for the Well Ban Subclass
and Mr. Day for the Fringe Subclass ground their claims, are not only typical of the entire
Class, but they are virtually identical.

4. Adequacy

The fourth and final requirement of Rule 23(a) is that "the representative parties
will fairly and adequately protect the interests of the class.” Fed. R. Civ. P. 23 (a)(4).
"The focus of the adequacy inquiry is whether '(1) the class representatives have common
interests with the members of the class, and (2) whether the class representatives will
vigorously prosecute the interests of the class through qualified counsel."' Paxton v. Union
Nat'l Bank, 688 F.2d 552, 562-63 (8th Cir. 1982).

The adequacy element requires a two-step analysis. First, the court must determine

whether the named class representatives "are free from conflicts of interest with the class they

13
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seek to represent."’ Second, the court must find that the class would be represented by
qualified counsel. Adequacy of representation is usually presumed in the absence of evidence
to the contrary.*

Here, in view of the fact that Ms. Wilson and Mr. Day both allege that their property
has been negatively impacted by the TCE contamination from the Whirlpool site, and seek
damages measured in the same way as the Subclasses they represent, it is hard to see how there
could be any conflict between Mr. Day, Ms. Wilson, and the Class. In addition, there are no
allegations that Wilson or Day acted in any manner that would compromise their own claims,
thereby jeopardizing the claims of the other Class Members. As to the second prong of the
inquiry, Wilson and Day have retained counsel who is qualified and experienced in the
prosecution of complex litigation.

In sum, each Rule 23(a) prerequisite to class certification has been met.

C. Under Rule 23(b)(3), Common Questions Predominate, and a Class Action is
the Superior Method is to Adjudicate Class Members’ Claims

Finally, the proposed class meets the requirements of Rule 23(b)(3). Rule 23(b)(3)
"provides that a class action may be maintained if the court finds the questions of law or fact
common to members of the class predominate over the questions affecting only individual class
members, and a class action is the superior method for fair and efficient adjudication of the
dispute." In re St. Jude Med., Inc., 425 F.3d 1116, 1119 (8th Cir. 2005).
"The requirement of Rule 23(b)(3) that common questions predominate over individual

Questions 'tests whether proposed classes are sufficiently cohesive to warrant adjudication by

* Amchem Prods v. Windsor, 521 U.S. 591, 625 (1997).
* Californians for Disability Rights, Inc. v. Cal. Dep’t of Transp., 249 F.R.D. 334, 349 (N.D. Cal. 2008); Access
Now Inc. v. AHM CGH Inc., 197 F.R.D. 522 (S.D. Fla. 2000) (citing 2 Newberg § 7.24 at 7-80 to 81).

14
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representation."' Blades v. Monsanto Co., 400 F .3d 562, 566 (8th Cir. 2005) (quoting, 521
U.S. at 623). Here, nearly all of the questions concerning Whirlpool's alleged liability are
common. They all derive from the migration of TCE off the Whirlpool site. The Parties and
the ADEQ agree on the boundaries of the contamination and the addresses of the affected
properties. In addition, the issues of law that will determine Whirlpool’s liability are nearly all
common, as each Class Member has the same causes of action as the others. Furthermore, the
Settlement Agreement provides for the damages to be determined by a common method for
each subclass. In short, the proof set forth above is sufficient to demonstrate that common
issues predominate over individual issues.

III. THE COURT SHOULD APPROVE THE PROPOSED FORM AND METHOD
OF CLASS NOTICE

A. The Proposed Notice Provides for the Best Notice Practicable

In a Rule 23(b)(3) class action such as this one, the Court must direct that class
members be given "the best notice that is practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort." Notice
should be "reasonably calculated, under all the circumstances, to apprise interested parties of
the pendency of the action and afford them an opportunity to present their objections."
Petrovic, 200 F.3d at 1153 (quoting Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S.
306, 314 (1950)). That is exactly what the parties have provided for in this case. Notice will be
mailed (certified mail, return receipt requested) directly to each property owner at his or her
mailing address as reflected in county tax records.

Notices for each Subclass will also be run in the Southwest Times Record, which is a

newspaper of general circulation in Fort Smith, Arkansas. The notice will run once a week for

15
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four consecutive weeks commencing on the Notice Date announcing the settlement. The
notices (Exhibits D3 and D4 to the Settlement Agreement) briefly describe the litigation,
identify the proposed settlement listing the property addresses in each Subclass, and provide
contact information for the Claims Administrator to request formal notice and a claim form.
The Court finds the proposed notice plan to be acceptable.

B. The Proposed Form of Class Notice Adequately Informs Class members of Their
Rights in This Lawsuit

Rule 23(b)(3) also requires that the notice provided to Class Members must "clearly and
concisely state in plain, easily understood language" the nature of the action; the class
definition; the class claims, issues, or defenses; that the class member may appear through
counsel; that the court will exclude from the class any member who requests exclusion; the
time and manner for requesting exclusion; and the binding effect of a class judgment on Class
Members. See Fed. R. Civ. P. 23 (c)(2). The proposed class notices, attached as Exhibits D1-

D4 of the Settlement Agreement (Exhibit 3), comply with those requirements.

IV.  PROPOSED SCHEDULE OF EVENTS
It the Court grants preliminary approval, the Parties propose the following schedule,
which is incorporated into the proposed Order Granting Preliminary Settlement Approval
attached hereto as Exhibit 4.
» Deadline for completing mailing Class Notice. (Preliminary Approval date + 14 days)

» Deadline for filing attorneys’ fee petition, and posting it on Plaintiff counsel's website.
(Preliminary Approval date +5 days ).

» Deadline for opt