
IN THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF ARKANSAS 

FORT SMITH DIVISION 
 
SCOTT DAY and GLENDA V. 
WILSON, individually and behalf of all 
others similarly situated, 
 

Plaintiffs, 
 
  vs. 
 
WHIRLPOOL CORPORATION, 
 

Defendant. 
 

 Civil Action No.  2:13-cv-02164-PKH 
 
 
 
 
 

  
JOINT MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION 

SETTLEMENT 
 

Defendant Whirlpool Corporation (“Whirlpool” or “Defendant”) and Plaintiffs Scott 

Day (“Day” or “Plaintiff”) and Glenda V. Wilson (“Wilson” or “Plaintiff”) (collectively, 

“Class Representatives”), by and through their undersigned counsel, hereby submit this Joint 

Motion for Preliminary Approval of the Class Action Settlement they have reached in this 

case.  For the reasons set forth in the accompanying Memorandum in Support, Plaintiffs and 

Defendants hereby move the Court to: 

1. Certify the settlement class pursuant to Federal Rule of Civil Procedure 23(b)(3);  

2. Order preliminary approval of the Class Action Settlement Agreement between 

Plaintiffs and Defendant; 

3. Approve the Notices of Proposed Class Settlement and order notice of the 

Settlement to Class Members;  

4. Set a hearing on the final approval of the Agreement; and 

5. Grant such other relief and orders as the Court deems necessary and appropriate. 
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Respectfully submitted, 
 
 NELSON MULLINS RILEY & SCARBOROUGH LLP 
 
 By:  s/Robert H. Brunson  
  Robert H. Brunson (Pro Hac Vice) 
  151 Meeting Street / Sixth Floor 
  Post Office Box 1806 (29402-1806) 
  Charleston, SC  29401-2239 
  (843) 853-5200 
  Email: robert.brunson@nelsonmullins.com 
  Email: karen.crawford@nelsonmullins.com  
 
 By:  s/Robert L. Jones  

Robert L. Jones, III (Ark. Bar No. 69041) 
CONNER & WINTERS, LLP 
4375 N. Vantage Dr., Ste. 405 
Fayetteville, Arkansas 72703 
Telephone: (479) 582-5711 

 
Attorneys for Whirlpool 

 
     AND 
 
 By:  s/Kenneth Shemin  
  Kenneth Shemin 
  SHEMIN LAW FIRM, PLLC 
  3333 Pinnacle Hills Parkway, Suite 603 
  Roberts, AR 72758 
  (479) 845-3305 
  Email: ken@sheminlaw.com 
 

Attorney for Plaintiffs Scott Day and Glenda V. Wilson, 
individually and on behalf of all others similarly situated 

 

July 3rd, 2014 
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IN THE UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF ARKANSAS 

FORT SMITH DIVISION 

 

SCOTT DAY and GLENDA V. 

WILSON, individually and behalf of all 

others similarly situated, 

 

Plaintiffs, 

 

  vs. 

 

WHIRLPOOL CORPORATION, 

 

Defendant. 

 

 Civil Action No.  2:13-cv-02164-PKH 

 

 

 

 

 

  

MEMORANDUM IN SUPPORT OF JOINT MOTION FOR 

 PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 

 

Defendant Whirlpool Corporation ("Whirlpool" or "Defendant") and Plaintiffs Scott 

Day ("Day" or "Plaintiff") and Glenda V. Wilson ("Wilson" or "Plaintiff")(collectively "Class 

Representatives"), by and through undersigned counsel, hereby submit this Memorandum in 

Support of their Joint Motion for Preliminary Approval of the Class Action Settlement they 

have reached in this case.  

BACKGROUND 

This case involves the contamination of land resulting from the migration of the 

chemical trichloroethylene ("TCE") from an appliance manufacturing facility owned and 

formerly operated by Whirlpool located at 6400 Jenny Lind Road on the south side of Fort 

Smith, Arkansas. The facility operated for 45 years and ceased operations in June of 2012. See 

Remedial Action Decision Document at 1("RADD") (Exhibit 1). 

Prior to the mid-1980s, the facility utilized TCE in the degreaser building located near 

the northeastern corner of the main building. The use of TCE was discontinued in the mid-
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1980s. Id. It is believed that constituents in the soil and groundwater identified in the facility 

investigations resulted from historical work practices by Whirlpool prior to 1981. Id.  There 

are no historical records documenting any specific TCE spills or other release incidents from 

the degreaser building. Id. 

 On February 7, 1983, Whirlpool submitted a notification of Hazardous Waste Activity 

to the Arkansas Department of Pollution Control and Ecology (APC&EC), now known as 

Arkansas Department of Environmental Quality (ADEQ), reporting TCE contamination on the 

facility property.  Id. The facility is located adjacent to a residential area to the north and 

industrial and commercial areas to the south, west, and east.  (RADD at 2) (Exhibit 1).  "A 

tract of undeveloped land is also present on the east side of the facility.  Residential properties 

to the north include single-family homes and multi-family units." Id. 

The presence of TCE in the shallow groundwater on the facility grounds was 

discovered in the late 1980s when Whirlpool conducted a series of groundwater and soil studies 

at the facility as part of a project to remove an underground storage tank (UST). Id.   "The 

UST was recovered intact, however soil samples taken the time of the tank removal revealed 

the presence of elevated TCE concentrations in the soil." Id.  

 Subsequent investigations to assess the potential TCE source area have been conducted 

to delineate the affected soil and groundwater.  Ground water monitoring wells were installed 

both inside and outside facility.  These wells have detected groundwater with concentrations of 

TCE above US EPA maximum contaminant levels (MCLs) extending into the residential 

neighborhood north of the facility. Id. 
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The ADEQ and Whirlpool have extensively studied the nature and extent of the TCE 

contamination, and have determined its present location to a reasonable degree of certainty 

(hereinafter the “Known Area of Impact”).  The Known Area of Impact is depicted in Figures 

5 and 6  of the RADD (Exhibit 1), and extends into a residential neighborhood located to the 

North of the Facility.  The properties at issue in this litigation are divided into two 

subcategories.  "Well Ban" properties are those properties where TCE or other contaminants 

emanating  from the Facility are present in groundwater and those properties near the Facility 

that do not themselves have TCE or other contaminants in groundwater, but that are close 

enough to the TCE plume that it would be prudent to forbid groundwater wells.  “Fringe” 

properties that abut or are the closest to the Well Ban properties.   

Plaintiff Wilson's property at 1904 Jacobs Ave. is within the Well Ban area which in 

turn is within the Known Area of Impact.  Wilson alleges that based upon the TCE 

contamination, the value of her property has declined.  

Plaintiff Day's property is located at 5920 Ferguson Road, just outside the Known Area 

of Impact and for purposes of this litigation is identified as a "fringe" property.  Day alleges 

that based upon the stigma of nearby TCE contamination his property has been economically 

impacted. 

Due to the presence of TCE or other contaminants in groundwater,  in May of 2013 the 

Sebastian County Assessor reduced the tax value of certain properties near the Facility.  (See 

May 10, 2013 newspaper report) (Exhibit 2).  The tax value reductions varied from 25-75%. 

Id. For purposes of settlement only, the Parties agree that the property value reductions as 

determined by the Assessor are reasonable estimations of the reduced value of the properties 

that are on the TCE contamination Plume, properties immediately adjacent to the Plume and 
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those properties within the proposed well ban boundaries.   However, the Parties also believe 

the tax valuation reductions made by the Assessor for some of the Fringe properties grossly 

overstates any economic impact on the value of those properties. 

On May 20, 2013, Plaintiff Day filed this lawsuit on behalf of himself and as the 

representative of a class of similarly situated persons whose properties had been contaminated 

by the TCE originating from Whirlpool's Fort Smith facility.   The Complaint was amended on 

July 3, 2014 to add Plaintiff Wilson as an additional class representative.  Plaintiffs allege 

causes of action for trespass, nuisance, negligence, violation of the Arkansas Deceptive Trade 

Practice Act, Violation of the Arkansas Solid Waste Management Act and fraudulent 

concealment. The proposed class alleged in the Complaint is defined as: 

All property owners in Sebastian County, Arkansas whose 

property has been impacted by the leakage of the chemical 

trichloroethylene into the groundwater beneath the surface of the 

contaminated area which emanated from the manufacturing plant 

owned and formerly utilized by Whirlpool Corporation.  

Excluded from the class is Whirlpool Corporation and its 

officers, directors, management, employees, subsidiaries, or 

affiliates. 

 

Amended Complaint at ¶ 11. 

 

 For many months, counsel for Whirlpool and counsel for the Plaintiffs have been 

involved in arms length settlement negotiations in an effort to resolve this matter.   These 

efforts have borne fruit, and the Parties have reached a settlement agreement that recognizes 

the uncertainty of litigation, but is fair to all concerned.  The Parties respectfully request that 

the Court preliminarily approve the proposed settlement and authorize that notice of the 

settlement be provided to the class members.   
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THE PROPOSED SETTLEMENT 

The proposed settlement was negotiated in good faith, by experienced counsel who 

vigorously advocated for their respective clients. It provides a very high percentage of the 

potential damages plaintiff and the putative class could expect to recover at trial without the 

uncertainties of litigation given Whirlpool's defenses.     The detailed Class Action Settlement 

Agreement is attached as Exhibit 3.  A summary of the proposed settlement is set forth below, 

however, in the event of any conflict between the summary and the detailed Settlement 

Agreement, the Settlement Agreement controls. 

Solely for purposes of settlement, the Parties agree to certification of the following  

Class under Fed. R. Civ. P. 23(b)(3): 

All property owners in Sebastian County, Arkansas who either 

(a) own property on which TCE or other contaminants emanating 

from the manufacturing plant owned and formerly utilized by 

Whirlpool Corporation are present in groundwater, or (b) whose 

property value has been or may be diminished by the presence of 

the plume of TCE and other contaminants in the groundwater.  

Excluded from the class is Whirlpool Corporation and its 

officers, directors, management, employees, subsidiaries, or 

affiliates. 

The Parties believe they have identified the Class Members to which this settlement 

applies, and this settlement is limited to those property owners of the properties listed in 

Exhibits A and B to the Settlement Agreement.  The Parties agree to amend the current 

Amended Complaint to adopt the settlement class definition set forth above. 

For settlement the class is divided into two subclasses the "Well Ban Subclass" and the 

"Fringe Subclass" which are defined as follows: 

“Well Ban Subclass” means those property owners of record on 

the Effective Date of real property located within the area 

bounded by Brazil Avenue, Jenny Lind Road, Jacobs Avenue, 

and Ferguson Street in Fort Smith, Arkansas. This includes an 
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imaginary line that would extend Ferguson Street to Ingersoll 

Avenue. The persons included in this subclass are identified in 

Exhibit A to the Settlement Agreement. 

“Fringe Subclass” means all those property owners that on the 

Effective Date own the properties identified as fringe in Exhibit B 

to the Settlement Agreement.  

Settlement Agreement at ¶ II(1)(c) (Exhibit 3). 

In exchange for a releasing Whirlpool from all property related claims (but not personal 

injury claims), dismissal of this action with prejudice, providing an Access Agreement 

permitting access to the property for environmental testing and remediation, and providing 

proof of the application of a Declaration of Covenants, Conditions and Restrictions to the 

property as defined in the Settlement Agreement, the Well Ban Subclass will receive their 

choice of: 

1. Compensation equal to the difference between the Sebastian County Tax Assessors 

Original Assessed Value and the Current Assessed Value as set forth in Exhibit E to 

the Settlement Agreement. 

OR 

2. Alternatively, members of the Well Ban Subclass may elect to have their 

compensation determined by an agreed-upon professional appraiser (“Independent 

Appraisal Option”). If the Independent Appraisal Option is chosen, the 

compensation for a Class Member will be equal to the difference between the 

Original Assessed Value and the current value of the property as determined by an 

independent appraiser selected as set forth in the Settlement Agreement. 

 

The persons in the Fringe Subclass are identified in Exhibit B to the Settlement 

Agreement. Each property owner in the Fringe Subclass will receive $5,000.00 in exchange 

for (1) a Release and dismissal of all property related claims, and (2) an executed Mutual 

Option for Future Consideration (Exhibit H to Settlement Agreement).  The Mutual Option for 

Future Consideration entitles Whirlpool to receive a Declaration of Covenants, Conditions and 
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Restrictions and Access Agreement as set forth in the Settlement Agreement from any current 

or future Fringe Owner if, at any time before January 1, 2029, Whirlpool or the ADEQ 

verifies the detection of TCE in the groundwater beneath the given property at levels or 

concentrations that require monitoring or remedial action.  To exercise the Option, Whirlpool 

will pay Additional Consideration equal to the difference between $5,000 and the amount 

indicated on Exhibit E to the Settlement Agreement as the Tax Assessor’s devaluation of the 

Fringe property.  If the Fringe member does not have a devaluation by the Tax Assessor, the 

Additional Consideration will be determined by the same Independent Appraisal process as set 

forth in the Settlement Agreement.   This Mutual Option for Future Consideration will expire 

on January 1, 2029, unless extended by mutual agreement of the parties. 

ARGUMENT 

I. THE COURT SHOULD ORDER PRELIMINARY APPROVAL OF THE 

SETTLEMENT 

 

A. Overview of the Class Settlement Approval Process in the Eighth Circuit  

The law favors settlement, particularly in class actions and other complex cases  

where substantial resources can be conserved by avoiding the time, cost, and rigor of 

prolonged litigation. See Little Rock Sch. Dist. v. Pulaski County Special Sch. Dist. No. 1, 921 

F.2d 1371,1383 (8th Cir. 1990) ("The law strongly favors settlements. Courts should 

hospitably receive them ... As a practical matter, a remedy that everyone agrees to is a lot 

more likely to succeed than one to which the defendants must be dragged kicking and 

screaming."); In re Charter Communications Sec. Litig., No. 4:02-cv-1186-CAS, 2005 U.S. 

Dist. LEXIS 14772, *14-15 (E.D. Mo. June 30, 2005) ("In the class action context in 

particular, there is an overriding public interest in favor of settlement . . . Settlement of the 
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complex disputes often involved in class actions minimizes the litigation expenses of both 

parties and also reduces the strain such litigation imposes upon already scarce judicial 

resources.") (quoting Armstrong v. Bd. of Sch. Directors, 616 F.2d 305, 313 (7th Cir. 1980) 

(internal quotation marks omitted)). 

Where, as here, the parties propose to resolve class action litigation through a class-

wide settlement, they must obtain the court's approval. See Fed. R. Civ. P. 23(e). Approval of 

a class action settlement involves a two-step process. First, counsel submits the proposed terms 

of settlement and the court makes a preliminary fairness evaluation. See Manual for Complex 

Litigation § 21.632 (4th ed. 2004) (hereafter "Manual"); see also 4 Alba Conte & Herbert 

Newberg, Newberg on Class Actions § 11:25, at 38-39 (4th ed. 2002) (hereafter, "Newberg on 

Class Actions") (endorsing two-step process). If the preliminary evaluation of the settlement 

does not disclose grounds to doubt its fairness or other obvious deficiencies, and appears to fall 

within the range of possible approval, the court should direct that notice under Rule 23(e) be 

given to the class members of a formal fairness hearing, at which arguments and evidence may 

be presented in support of and in opposition to the settlement. See Manual § 21.633. The 

notice should tell class members how to make their views on the settlement known to the court. 

Id. 

The parties now respectfully request that this Court take the first step in the settlement 

approval process and grant preliminary approval of the settlement. 

B. The Settlement Negotiated by the Parties is Entitled to an Initial Presumption 

of Fairness 

 

In assessing whether preliminary approval should be granted, the Settlement is  
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entitled to a presumption of fairness. Courts usually adopt "an initial presumption of fairness 

when a proposed class settlement, which was negotiated at arm's length by counsel for the 

class, is presented for court approval." Newberg on Class Actions § 11:41. As the Eighth 

Circuit observed, class action settlement agreements "are presumptively valid" and a "strong 

public policy favors agreements, and courts should approach them with a presumption in their 

favor." Little Rock Sch. Dist., 921 F.2d at 1388, 1391; Petrovic v. Amoco Oil Co., 200 F.3d 

1140, 1148-49 (8th Cir. 1999) (after the parties' arm's-length negotiations, "judges should not 

substitute their own judgment as to optimal settlement terms for the judgments of the litigants 

and their counsel") (internal quotation marks omitted); see also In re Wireless Tel. Fed. Cost 

Recovery Fees Litig., 396 F.3d 922, 934 (8th Cir. 2005) ("We have recognized that a class 

action settlement is a private contract negotiated between the parties ... Rule 23(e) requires the 

court to intrude on that private consensual agreement merely to ensure that the agreement is 

not the product of fraud or collusion and that, taken as a whole, it is fair, adequate, and 

reasonable to all concerned.").  Indeed, "a proposed settlement is presumptively reasonable at 

the preliminary approval stage, and there is an accordingly heavy burden of demonstrating 

otherwise." Schoenbaum v. E.I Dupont De Nemours & Co., No. 4:05-CV-01108-ERW, 2009 

U.S. Dist. LEXIS 114080, *14 (E.D. Mo. Dec. 8, 2009). 

C. A Review of the Factors Favors Approval of the Settlement 

At the preliminary approval stage, the Court should "make a preliminary determination 

on the fairness, reasonableness, and adequacy of the settlement terms .... " Manual § 21.632. 

The ultimate question for the Court is whether the settlement is "within the range of possible 

final approval," such that the class should be notified and a formal fairness hearing scheduled. 

Schoenbaum, 2009 U.S. Dist. LEXIS 114080, at *13, 42; see also Gautreaux v. Pierce, 690 
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F.2d 616, 621 n.3 (7th Cir. 1982) (the purpose of preliminary approval "is to ascertain 

whether there is any reason to notify the class members of the proposed settlement and to 

proceed with a fairness hearing"). "If the preliminary evaluation of the proposed settlement 

does not disclose grounds to doubt its fairness or other obvious deficiencies, such as unduly 

preferential treatment of class representatives or of segments of the class, or excessive 

compensation for attorneys, and appears to fall within the range of possible approval, the court 

should direct that notice under Rule 23(e) be given to the class members of a formal fairness 

hearing, at which arguments and evidence may be presented in support of and in opposition to 

the settlement." Newberg on Class Actions, § 11.25; see also First Nat'l Bank v. Am. Lenders 

Facilities, Inc., 2002 WL 1835646, at *1 (D. Minn. 2002) ("The proposed settlement between 

the Plaintiff Class and the Defendants appears, upon preliminary review, to be within the range 

of reasonableness and accordingly, the Notice ... shall be submitted to the class members for 

their consideration and for hearing under Fed. R. Civ. P. 23(e)."). 

Applying the same considerations here shows that the Settlement exceeds the 

preliminary threshold for reasonableness.  The Settlement provides each Well Ban Subclass 

Class Member with the opportunity to recover the full amount of the alleged diminution in 

value to their property due to TCE contamination or potential contamination as determined 

independently by the tax assessor.  The settlement is also fair to the Fringe Subclass Members 

whose property is not contaminated with TCE, and is not likely to be, yet still receive $5000 

upfront, with the option for receiving compensation consistent with the Well Ban subclass in 

the unlikely event that the TCE contamination spreads to their property.   The Parties agree 

that these terms are extremely fair and therefore, the settlement should proceed to a final 
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approval hearing, at which time Class Members will have an opportunity to make their views 

known.   

II. THE PROPOSED CLASS SHOULD BE CERTIFIED FOR SETTLEMENT 

PURPOSES 

 

A. The Proposed Class Meets the Requirements for Certification of a Settlement 

Class 

 

Before granting preliminary approval of a settlement in a case where a class has not yet 

been certified, the court should determine whether the class proposed for settlement purposes is 

appropriate under Rule 23. See Amchem Prods. v. Windsor, 521 U.S. 591, 620 (1997); 

Manual § 21.632. "To proceed as a class action, the litigation must satisfy the four 

prerequisites of Rule 23(a) as well as at least one of the three requirements of Rule 23(b) ...  

These prerequisites are otherwise known as (1) numerosity, (2) commonality, (3) typicality, 

and (4) adequacy of representation." In re Aquila ERISA Litig., 237 F.R.D. 202, 207 (W.D. 

Mo. 2006). In certifying a settlement class, however, the court is not required to determine 

whether the action, if tried, would present intractable management problems, "for the proposal 

is that there be no trial." Amchem Prods. v. Windsor, 521 U.S. 591, 620 (1997); see also Fed. 

R. Civ. P. 23 (b)(3)(D). 

B. The Numerosity, Commonality, Typicality and Adequacy Requirements Are 

Met 

 

1. Numerosity 

Federal Rule of Civil Procedure 23(a)(1) requires that the class sought to be  

certified be "so numerous that joinder of all members is impracticable." No specific number is 

needed to maintain a class action.  Rather, an "application of the rule is to be considered in 
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light of the particular circumstances of the case."1   Here, 104 properties have been identified 

as being impacted by the TCE contamination.  See Settlement Agreement Exhibits A and B 

(Exhibit 3).   The Eighth Circuit has permitted class actions with as few as 20 members – less 

than a fifth of the size of the class proposed here.2   Because of the common effect of the TCE 

contamination and the relative efficiency that can be achieved by handling the claims of the 

proposed class in a unified manner, the joinder of these claims is comparatively impracticable.  

2. Commonality 

The proposed class also meets the commonality requirement of Rule 23(a)(2),  

Which requires that "there are questions of law or fact common to the class." Fed. R. Civ. P. 

23 (a)(2). As the U.S. Supreme Court recently explained, "[c]ommonality requires the plaintiff 

to demonstrate that the class members 'have suffered the same injury,"' and that the claims 

arising from that injury depend on a "common contention . . . of such a nature that it is 

capable of classwide resolution."  Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551 

(2011).  In other words, it is not enough to posit common questions of any variety; there must 

be at least one common question such that "determination of its truth or falsity will resolve an 

issue that is central to the validity of each one of the claims in one stroke." Id. That test is 

easily met here.  All Class Members have in common the fact that their properties were 

impacted by TCE emanating from the Whirlpool facility.  In other words, this case involves a 

discrete type of contaminant arising from a single source.  The common question of diminution 

in value of the properties of the Well Ban Subclass has been recognized by reduced tax values 

assessments. The Fringe Subclass has in common a concern about future contamination of their 

                                           
1 Arkansas Educ. Ass’n v. Board of Education, 446 F.2d 763, 765 (8th Cir. 1971). 
 
2 Id. 
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property. Accordingly, the Court should find that Rule 23(a)(2)'s commonality requirement has 

been met. 

3. Typicality 

The typicality requirement of Rule 23(a)(3) requires that "the claims ... of the 

representative parties are typical of the claims ... of the class .... " Fed. R. Civ. P. 23 (a)(3). 

"'Typicality refers to the nature of the claim or defense of the class representative, and not to 

the specific facts from which it arose or the relief sought.'" 1 Newberg, supra at § 3:13 at 326. 

Here, it is alleged that value of Plaintiff Day and Wilson's property was negatively impacted 

by the presence of TCE contamination emanating from the Whirlpool facility.   The TCE 

migration from the Whirlpool facility has resulted in a common injury to all Class Members, 

either as a result of direct contamination of property or close proximity to contaminated 

property. Thus, the facts and legal theories upon which Ms. Wilson for the Well Ban Subclass  

and Mr. Day for the Fringe Subclass ground their claims, are not only typical of the entire 

Class, but they are virtually identical. 

4. Adequacy 

The fourth and final requirement of Rule 23(a) is that "the representative parties 

will fairly and adequately protect the interests of the class." Fed. R. Civ. P. 23 (a)(4).  

"The focus of the adequacy inquiry is whether '(1) the class representatives have common 

interests with the members of the class, and (2) whether the class representatives will 

vigorously prosecute the interests of the class through qualified counsel."' Paxton v. Union 

Nat'l Bank, 688 F.2d 552, 562-63 (8th Cir. 1982). 

The adequacy element requires a two-step analysis. First, the court must determine 

whether the named class representatives "are free from conflicts of interest with the class they 
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seek to represent."3 Second, the court must find that the class would be represented by 

qualified counsel. Adequacy of representation is usually presumed in the absence of evidence 

to the contrary.4 

Here, in view of the fact that Ms. Wilson and Mr. Day both allege that their property 

has been negatively impacted by the TCE contamination from the Whirlpool site, and seek 

damages measured in the same way as the Subclasses they represent, it is hard to see how there 

could be any conflict between Mr. Day, Ms. Wilson, and the Class. In addition, there are no 

allegations that Wilson or Day acted in any manner that would compromise their own claims, 

thereby jeopardizing the claims of the other Class Members.  As to the second prong of the 

inquiry, Wilson and Day have retained counsel who is qualified and experienced in the 

prosecution of complex litigation. 

In sum, each Rule 23(a) prerequisite to class certification has been met. 

C. Under Rule 23(b)(3), Common Questions Predominate, and a Class Action is 

the Superior Method is to Adjudicate Class Members’ Claims 

 

Finally, the proposed class meets the requirements of Rule 23(b)(3). Rule 23(b)(3) 

"provides that a class action may be maintained if the court finds the questions of law or fact 

common to members of the class predominate over the questions affecting only individual class 

members, and a class action is the superior method for fair and efficient adjudication of the 

dispute."  In re St. Jude Med., Inc., 425 F.3d 1116, 1119 (8th Cir. 2005). 

"The requirement of Rule 23(b)(3) that common questions predominate over individual 

Questions 'tests whether proposed classes are sufficiently cohesive to warrant adjudication by 

                                           
3 Amchem Prods v. Windsor, 521 U.S. 591, 625 (1997). 
4 Californians for Disability Rights, Inc. v. Cal. Dep’t of Transp., 249 F.R.D. 334, 349 (N.D. Cal. 2008); Access 

Now Inc. v. AHM CGH Inc., 197 F.R.D. 522 (S.D. Fla. 2000) (citing 2 Newberg § 7.24 at 7-80 to 81). 
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representation."' Blades v. Monsanto Co., 400 F .3d 562, 566 (8th Cir. 2005) (quoting, 521 

U.S. at 623). Here, nearly all of the questions concerning Whirlpool's alleged liability are 

common. They all derive from the migration of TCE off the Whirlpool site.   The Parties and 

the ADEQ agree on the boundaries of the contamination and the addresses of the affected 

properties.  In addition, the issues of law that will determine Whirlpool’s liability are nearly all 

common, as each Class Member has the same causes of action as the others. Furthermore, the 

Settlement Agreement provides for the damages to be determined by a common method for 

each subclass. In short, the proof set forth above is sufficient to demonstrate that common 

issues predominate over individual issues. 

 

III. THE COURT SHOULD APPROVE THE PROPOSED FORM AND METHOD 

OF CLASS NOTICE 

 

A. The Proposed Notice Provides for the Best Notice Practicable 

In a Rule 23(b)(3) class action such as this one, the Court must direct that class 

members be given "the best notice that is practicable under the circumstances, including 

individual notice to all members who can be identified through reasonable effort." Notice 

should be "reasonably calculated, under all the circumstances, to apprise interested parties of 

the pendency of the action and afford them an opportunity to present their objections." 

Petrovic, 200 F.3d at 1153 (quoting Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 

306, 314 (1950)). That is exactly what the parties have provided for in this case. Notice will be 

mailed (certified mail, return receipt requested) directly to each property owner at his or her 

mailing address as reflected in county tax records.    

Notices for each Subclass will also be run in the Southwest Times Record, which is a 

newspaper of general circulation in Fort Smith, Arkansas.  The notice will run once a week for 
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four consecutive weeks commencing on the Notice Date announcing the settlement.  The 

notices (Exhibits D3 and D4 to the Settlement Agreement) briefly describe the litigation, 

identify the proposed settlement listing the property addresses in each Subclass, and provide 

contact information for the Claims Administrator to request formal notice and a claim form.  

The Court finds the proposed notice plan to be acceptable. 

B. The Proposed Form of Class Notice Adequately Informs Class members of Their 

Rights in This Lawsuit 

 

Rule 23(b)(3) also requires that the notice provided to Class Members must "clearly and 

concisely state in plain, easily understood language" the nature of the action; the class 

definition; the class claims, issues, or defenses; that the class member may appear through 

counsel; that the court will exclude from the class any member who requests exclusion; the 

time and manner for requesting exclusion; and the binding effect of a class judgment on Class 

Members. See Fed. R. Civ. P. 23 (c)(2). The proposed class notices, attached as Exhibits D1-

D4 of the Settlement Agreement (Exhibit 3), comply with those requirements. 

 

IV. PROPOSED SCHEDULE OF EVENTS 

 

If the Court grants preliminary approval, the Parties propose the following schedule, 

which is incorporated into the proposed Order Granting Preliminary Settlement Approval 

attached hereto as Exhibit 4. 

 Deadline for completing mailing Class Notice. (Preliminary Approval date + 14 days) 

 Deadline for filing attorneys’ fee petition, and posting it on Plaintiff counsel's website. 

(Preliminary Approval date +5 days ). 

 

 Deadline for opting out, objecting or requesting appraisal option). (Preliminary 

Approval date + 60 days). 
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 Deadline for completing any appraisals that may be requested (Preliminary Approval 

date + 120 Days. 

 

 Deadline for reply regarding fee petition, if any. (Preliminary Approval date+ 70 

days). 

 

 Final settlement approval and fairness hearing at any time 120 days after Preliminary 

Approval. The proposed Final Approval Order is attached as Exhibit C to the 

Settlement Agreement (Exhibit 3). 

 

 Deadline for filing Final Approval papers. (Final settlement approval date – 21 days). 

CONCLUSION 

For the reasons stated above, the Parties jointly request that the Court preliminarily 

approve the Parties' proposed class action settlement, certify a Rule 23(b)(3) class for 

settlement purposes only, approve the proposed class notice and order notice of the Settlement 

to Class Members, and grant such other relief and orders as the Court deems necessary and 

appropriate. 

 

 

 

 

SIGNATURES ON FOLLOWING PAGE 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Case 2:13-cv-02164-PKH   Document 34     Filed 07/03/14   Page 17 of 18 PageID #: 217



18 

 

 

Respectfully submitted this 3rd day of July, 2014, 

 

 

/s/ Robert L. Jones, III    /s/ Kenneth Shemin 

Robert L. Jones, III (Ark. Bar No. 69041)  Kenneth Shemin, attorney for plaintiffs 

CONNER & WINTERS, LLP   Shemin Law Firm LLC 

4375 N. Vantage Dr., Ste. 405   3333 Pinnacle Hills Parkway, Suite 603 

Fayetteville, Arkansas 72703    Rogers, Arkansas 72758 

Telephone: (479) 582-5711    Phone: 479.845.3305 

Facsimile: (479) 587-1426  Fax: 479.845.2198 

Email: bjones@cwlaw.com    Email: ken@sheminlaw.com 

       Attorney for Plaintiffs 

 /s/ Robert H. Brunson                                

Robert H. Brunson                                        

NELSON MULLINS RILEY &  

SCARBOROUGH, LLP 

1320 Main Street, Suite 1700 

Columbia, South Carolina 29201 

Telephone: (803) 255-9450 

Facsimile: (803) 255-9057 

Email: robert.brunson@nelsonmullins.com 

 

Attorneys for Defendant Whirlpool Corporation  
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By Chad Hunter Times Record • chunter@swtimes.com May 10, 2013 - 6:49am

Sebastian County Assessor Lowers Property Values Near

Contaminated Whirlpool Site

Based on groundwater contamination that spread from the now-dormant Whirlpool plant, nearby properties

have been reduced in value 25 percent to 75 percent by the Sebastian County Assessor’s Office.

“We really hate to have to lower the properties for the people’s sake,” Sebastian County Assessor Becky

Yandell said Thursday. “But we also feel like we need to give them a tax break.”

Trichloroethylene, or TCE, now a known carcinogen, leaked into groundwater at the Whirlpool plant site

between the late 1960s and early 1980s, according to the company.

Contamination later spread into a neighborhood to the north.

“The assessor does have the right to come in and change property values with a disaster,” Yandell said. “It is

a disaster. We do know that anything they sell, they’ll have to give full disclosure. Who’s going to buy that?”

The contaminated area includes a total of 55 parcels, Yandell said. Three are commercial properties, while 17

are homes in which the owners live. More than 30 are rental properties.

“The land value in the contaminated area, we’re going to reduce that by 75 percent,” she said. “We’re going

to reduce the homes by 50 percent.”

Of the need for a reduction, homeowner Debbie Keith said, “That’s a shame.”

“There are homes for sale on this street, and they’re not having any luck with it,” she said.

Home values also are being lowered 25 percent just outside of the known contaminated area. Those land

values are being lowered 75 percent.

“We know there is a well that is contaminated on one of the fringe properties,” Yandell said. “There are 26

parcels in that fringe area. Two of them are exempt, seven are commercial and 17 are residential. The stigma

attached to that area is almost as bad as the contaminated area.”

Residents will soon be notified by mail of the reductions.

“We’re lowering them right now in the computer system, and we’ll be sending them an explanation letter and

notice of value change,” Yandell said. “We hope the people will appreciate us trying to help them out a little

bit. We’re not telling anybody what they can or can’t sell their home for. That’s up to them and what they can

get for it.

“But we do feel like we need to give the taxpayers a break in that area.”

Links to documents, a map and other information related to the TCE contamination have been packaged

together on the city’s website, fortsmithar.gov.

Case 2:13-cv-02164-PKH   Document 34-2     Filed 07/03/14   Page 2 of 3 PageID #: 303

http://swtimes.com/
http://swtimes.com/sections/news/sebastian-county-assessor-lowers-property-values-near-contaminated-whirlpool-site.html
http://swtimes.com/sections/news/whirlpool-plant-closing-ranks-no-2-year.html-0
http://swtimes.com/sections/news/property-evaluations-underway-near-whirlpool.html
http://swtimes.com/sections/news/city-consolidates-whirlpool-contamination-information.html
http://fortsmithar.gov/


7/2/2014 Sebastian County Assessor Lowers Property Values Near Contaminated Whirlpool Site |  Times Record

http://swtimes.com/sections/news/sebastian-county-assessor-lowers-property-values-near-contaminated-whirlpool-site.html 2/2

Whirlpool Corp., which has been working with the state regarding the contamination since 2001, submitted a

revised cleanup plan to the Arkansas Department of Environmental Quality on April 8.
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IN THE UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF ARKANSAS 

FORT SMITH DIVISION 

 

SCOTT DAY and GLENDA V. 

WILSON, individually and behalf of all 

others similarly situated, 

 

Plaintiffs, 

 

  vs. 

 

WHIRLPOOL CORPORATION, 

 

Defendant. 

 

  

 

 

 

Civil Action No.  2:13-cv-02164-PKH 

 

  

CLASS ACTION SETTLEMENT AGREEMENT 

This Settlement Agreement is entered into by Plaintiff Scott Day (“Plaintiff” or “Class 

Representative”), Plaintiff Glenda V. Wilson (“Plaintiff” or “Class Representative”) (together 

"Class Representatives), both individually and on behalf of the Settlement Class defined herein, 

and Whirlpool Corporation (“Whirlpool”).  The Class Representatives and Whirlpool 

collectively are referred to herein as “the Parties.”  Subject to approval by the Court, the 

Parties hereby agree to the following terms in full settlement of the above captioned action (the 

“Action”). 

I. CASE HISTORY AND PREAMBLE 

1. On May 20, 2013, Plaintiff Day filed this lawsuit on behalf of himself and other 

similarly situated persons who allege their properties have been and/or are being impacted by 

trichloroethylene ("TCE") and/or other chemical contaminants migrating from the former 

Whirlpool manufacturing facility located at 6400 Jenny Lind Avenue, in Fort Smith, Arkansas 

(“Fort Smith Facility”).  Plaintiffs, on behalf of themselves and the putative class, allege 
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causes of action for trespass, nuisance, violation of the Arkansas Deceptive Trade Practice Act 

and fraudulent concealment. 

2. The class as defined in the Amended Complaint consists of: 

All residents in Sebastian County, Arkansas whose property has 

been impacted by the leakage of the chemical trichloroethylene 

into the groundwater beneath the surface of the contaminated area 

which emanated from the manufacturing plant owned and 

formerly utilized by Whirlpool Corporation.  Excluded from the 

class is Whirlpool Corporation and its officers, directors, 

management, employees, subsidiaries, or affiliates. 

3. The Parties have engaged in protracted, arms length, and good faith settlement 

negotiations.  The Parties now desire to implement their negotiated resolution and to enter into 

a Settlement Agreement that is final and binding without the expense and uncertainty of further 

litigation.  If approved by the Court, after notice and a fairness hearing, this Settlement 

Agreement will result in a Judgment incorporating the terms of the Settlement Agreement 

resolving all the pending claims between the Parties. 

4. The Court has not made a finding that Whirlpool is liable as alleged in the 

Complaint, and Whirlpool expressly denies any wrongdoing whatsoever.  Accordingly, neither 

this Settlement Agreement nor the Judgment shall constitute, and shall not be used in this or 

any other case or action, as evidence of fraud, violation of the Arkansas Deceptive Trade 

Practices Act, or any other federal, state or local law, regulation, or order, or of any other 

form of actionable misconduct or omission by Whirlpool, except insofar as the Settlement 

Agreement establishes Class Counsel’s right to petition for an award of attorneys’ fees.  If for 

any reason the Settlement Agreement is not effectuated, no evidence of this Settlement 

Agreement or the contemplated Judgment shall be admissible for any purpose in this or any 

other action.  Moreover, the Settlement Agreement shall not constitute an admission by 
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Whirlpool as to the suitability for class action treatment of these and/or any other claims.  

Whirlpool consents to this Court’s approval of the class as proposed herein solely for 

settlement purposes on the terms established herein. 

II. DEFINITIONS 

1. When used in this Settlement Agreement, the following terms shall have the 

following meanings: 

a. "Access Agreement" means an agreement in form of Exhibit G allowing 

Whirlpool or its designee reasonable access for such future environmental 

monitoring and remediation as is required by or of Whirlpool.  Such access 

will run with the land, and thus will not be terminated through sale or other 

disposition of the property. The Access Agreement may be amended by the 

written mutual consent of the Parties. 

b. “Appraisal Option Deadline Date” means the date by which a Well Ban 

Subclass member desiring to elect the appraisal option must provide written 

notice to the Claims Administrator that they are requesting the appraisal 

option. 

c. “Class” or “Class Members” means persons included in the Well Ban 

Subclass and Fringe Subclass, collectively. 

i. “Well Ban Subclass” means all those property owners that on the 

Effective Date have TCE based tax assessment devaluation of record 

to their real property located within the area bounded by Brazil 

Avenue, Jenny Lind Road, Ingersoll Avenue, and Ferguson Street in 

Fort Smith, Arkansas. This includes an imaginary line that would 

extend Ferguson Street to Ingersoll Avenue. The properties and 

owners of record included in this subclass are listed in Exhibit A. 

ii. “Fringe Subclass” means all those property owners that on the 

Effective Date own the properties identified as fringe in Exhibit B. 

d. "Claims Administrator" means RG/2 Claims Administration LLC or such 

other claims administrator approved by the Court. 

e. “Class Counsel” means Kenneth Shemin of the Shemin Law Firm LLC. 

f. “Complaint” means the complaint filed by the Named Plaintiff on May 20, 

2013 styled Scott Day v. Whirlpool Corporation, Civil No. 13-02164, and 
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which action currently is pending in the United States District Court for the 

Western District of Arkansas, Fort Smith Division. 

g. "Current Assessed Value" means the assessed value of each Class Member’s 

property as determined by the Sebastian County Tax Assessor (“Tax 

Assessor”) on the most recent assessment after May 1, 2013 and prior to the 

entry of this Settlement Agreement and specified on Exhibit E. 

h. “Court” means the United States District Court for the Western District of 

Arkansas, unless otherwise indicated. 

i. "Declaration of Covenants, Conditions and Restrictions" means a 

Declaration of Covenants, Conditions and Restrictions applicable to a Well 

Ban Subclass member's property which must be substantially in the form of 

Exhibit F and must at a minimum: (a) provide notice that the property is or 

may become contaminated with TCE; (b) prohibit the drilling of wells for 

and the withdrawal of ground water for domestic, commercial, irrigation, 

agricultural or landscape or any other consumptive use from beneath that 

property; and (c) release all property damage and other claims related to the 

TCE contamination as specified in the Release and provided elsewhere 

herein. 

j. “Defendant” or “Whirlpool” means and shall include for all purpose of the 

Settlement Agreement Defendant Whirlpool Corporation and its 

predecessors, successors, affiliates, assigns, and any related or affiliated 

companies or other entities, and the employees and agents of each of them. 

k. “Effective Date” means the first date by which all of the following have 

occurred: (1) the Court has entered a Judgment incorporating the terms of 

this Settlement Agreement, in the form of a final and appealable judgment; 

(2) the time for appeal of the Judgment, including the period during which 

the time for appeal may be extended, has either run without an appeal having 

been filed or any appeal (including any requests for rehearing en banc or 

petitions for certiorari or other appellate review) has been finally resolved, 

and the time for filing any further appeal or request for review has expired; 

provided, however, that an appeal by Whirlpool of the expense and fee 

award shall not constitute an appeal for purposes of this paragraph 

II(1)(h)(2). 

l. “Final Approval” means the date the Judgment is entered by the Court. 

m. “Fort Smith Facility” means the former Whirlpool manufacturing facility 

located at 6400 Jenny Lind Avenue, in Fort Smith, Arkansas. 

n. “Judgment” or “Final Approval and Judgment” means the judgment to be 

entered in this case.  The parties will present the form of Judgment attached 

as Exhibit C to the Court for Final Approval. 
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o.  “Named Plaintiffs” or “Plaintiffs” mean Scott Day and Glenda V. Wilson. 

p. “Notice” means the forms of notice to the Class, in the form attached hereto 

as Exhibits D1 and D2 or such other form as the Court may order, to be sent 

via certified mail, return receipt requested.  Notice will also be provided by 

publication in the Southwest Times Record, which is a newspaper of general 

circulation in Fort Smith, Arkansas, once a week for four consecutive weeks 

commencing on the Notice Date.  That Notice will be in the form of 

Exhibits D3 and D4, or other such form as the Court may order. and 

“Notice Date” means the first date of publication for the Notice and the date 

on which Whirlpool first mails the Notice to the Class Members.  

q. “Opt-Out and Objection Deadline” means the date 60 days after the Notice 

Date, by which opt-out notices and/or objections must be post-marked. 

r. "Original Assessed Value" means  assessed value of the property as 

determined by the Sebastian County Tax Assessor (“Tax Assessor”) on the 

most recent assessment prior to May 1, 2013, as specified on Exhibit E. 

s. “Party” or “Parties” means Whirlpool, the Named Plaintiffs and the Class 

Members. 

t. “Plaintiffs” means the Named Plaintiffs and the Class Members as defined 

above. 

u. “Preliminary Approval Date” or “Preliminary Approval” means the date 

upon which preliminary approval of this Settlement Agreement is granted by 

the Court.  The Parties will submit an Order Granting Preliminary Approval 

of Proposed Settlement in the form attached hereto as Exhibit E along with 

their Joint Motion for Preliminary Approval. 

v. "Release" means the release as specifically set forth in Paragraph VII of this 

Settlement Agreement. 

w. “Termination Option” means Whirlpool's right to terminate the Settlement 

Agreement on the conditions set forth in Paragraph VIII. 

x. “Termination Period” means the period from the signing of this Settlement 

Agreement up and until the Final Order approving the class action settlement 

has been issued, during which period Whirlpool may exercise its 

Termination Option. 

III. CLASS CERTIFICATION 

1. Solely for purposes of settlement, the Parties agree to certification of the 

following Class under Fed. R. Civ. P. 23(b)(3): 
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All property owners in Sebastian County, Arkansas who either 

(a) own property on which TCE or other contaminants emanating 

from the manufacturing plant owned and formerly utilized by 

Whirlpool Corporation are present in groundwater, or (b) whose 

property value has been or may be diminished by the presence of 

the plume of TCE and other contaminants in the groundwater.  

Excluded from the class is Whirlpool Corporation and its 

officers, directors, management, employees, subsidiaries, or 

affiliates. 

2. The Parties believe they have identified the Class Members to which this 

settlement applies, and this settlement is limited to those property owners listed in Exhibits A 

and B.  The Parties agree to amend the current Amended Complaint to adopt the settlement 

class definition set forth above. 

IV. SETTLEMENT SUBCLASSES 

1. For purposes of the settlement, the class is divided into two subclasses -- the Well  

Ban Subclass and the Fringe Subclass, which subclasses are defined in II(1)(c)(i and ii): 

a. Well Ban Subclass -- In exchange for making a proper claim and providing 

the Release, executed Access Agreement, and Declaration of Covenants, 

Conditions and Restrictions as defined above and set forth below, each Well 

Ban Subclass member not Opting Out of the Settlement will receive their 

choice of: 

i. Compensation in cash equal to the difference between the Original 

Assessed Value and the Current Assessed Value of their property, 

both as set forth in Exhibit E. 

OR 

ii. Alternatively, members of the Well Ban Subclass may elect to have 

their cash compensation to be determined by an agreed-upon 

professional appraiser (“Independent Appraisal Option”) in the 

manner set forth below. 

1. If the Independent Appraisal Option is chosen, the 

compensation for a Class Member will be equal to the 

difference between the Original Assessed Value and the 

current appraised value of the property as determined by an 
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independent appraiser selected in accordance with the 

procedures set forth below. 

2. Independent Appraisal Selection Process.  Prior to the 

Appraiser Option Deadline date, Whirlpool will identify an 

appraiser and Plaintiffs’ counsel will identify an appraiser.  

Then, these two appraisers will identify and agree upon a 

third appraiser (wholly unaffiliated with the first two 

appraisers) who will act as the sole appraiser approved by the 

Court under the settlement claims process (“Independent 

Appraiser”).  Where an appraisal is requested the Independent 

Appraiser will prepare an opinion of the current market value 

of the property at issue.  If the value of any Class Member 

property has been substantially affected by the addition or 

removal of any buildings, permanent fixtures, trees or other 

amenities since May 1, 2010, the Independent Appraiser will 

also adjust the current appraisal as necessary to ensure the 

current appraised value for purposes of the settlement claims 

process reflects only changes in value attributable to the 

contamination. 

a. All three of the above appraisers selected to carry out 

the above process for the appraisal option must meet 

the following criteria: 

A. Ten or more years of experience in the 

appraisal of residential property; 

B. Demonstrated experience in the valuation of 

environmental disamenities at a minimum of 

5 locales; 

C. Certified knowledge of an familiarity with a 

broad range of literature addressing 

diminution of property values associated with 

or in proximity to Superfund or similar sites 

undergoing remediation of groundwater 

contamination. 

b. Well Ban Subclass members electing the Independent 

Appraisal Option will have to choose this option by the 

Appraisal Option Deadline Date and may not 

thereafter change that selection, nor reject, rebut, nor 

contest the amount determined by the Independent 

Appraiser. 
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iii. Declaration of Covenants, Conditions and Restrictions.  As a 

precondition to receiving compensation,  Well Ban Subclass plaintiffs 

shall provide the Claims Administrator with a properly executed 

Declaration of Covenants, Conditions and Restrictions, in the form of 

Exhibit F to be recorded with the deed to the property at issue.  The 

Declaration of Covenants, Conditions and Restrictions must: (a) 

provide notice that the property is or may become contaminated with 

TCE and/or other contamination; prohibit the drilling of wells for 

and the withdrawal of water for domestic, commercial, irrigation, 

agricultural or landscape or any other consumptive use; and (c) 

release all claims related to the TCE or other contamination as 

provided in the Release.  In the event a Well Ban Subclass Member 

that has not Opted Out of this settlement fails to provide the Claims 

Administrator with a Declaration of Covenants, Conditions, and 

Restrictions as set forth above, the Court will appoint the Claims 

Administrator as the Subclass member's attorney-in-fact for purposes 

of executing and recording the specified Declaration of Covenants, 

Conditions and Restrictions as set forth above. 

iv. Access.  As a precondition to receiving compensation, Well Ban 

Subclass Plaintiffs shall sign the Access Agreement (Exhibit G) 

allowing Whirlpool or its designee reasonable access for future 

environmental monitoring and remediation as required by or of 

Whirlpool.  Such access will run with the land, and thus cannot be 

modified or terminated through sale or other disposition of the 

property.  In the event a Well Ban Subclass Member, that has not 

Opted Out of this settlement fails to provide the Claims 

Administrator with a properly executed Access Agreement, the Court 

will appoint the Claims Administrator as the Well Ban Subclass 

member's attorney-in-fact for purposes of executing the Access 

Agreement.   

b. Fringe Subclass-- The persons in the Fringe Subclass are identified in 

Exhibit B. Each property owner in the Fringe subclass will receive 

$5,000.00 in exchange for an executed (1) Release of all claims as specified 

in Section XII(2), and (2) Mutual Option for Future Consideration  (Exhibit 

H).  The Mutual Option for Future Consideration entitles Whirlpool to 

receive a Declaration of Covenants, Conditions and Restrictions as described 

in Paragraph 1(a)(iii) above and an Access Agreement as set forth in 

Paragraph 1(a)(iv) above from any current or future Fringe Owner if, at any 

time before January 1, 2029, Whirlpool or the ADEQ verifies the detection 

of TCE in the groundwater beneath the given property at levels or 

concentrations that require monitoring or remedial action.  To exercise the 

Option, Whirlpool will pay Additional Consideration equal to the difference 

between $5,000 and the amount indicated on Exhibit E as the Tax Assessor’s 

devaluation of the Fringe property.  If the Fringe member does not have a 
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devaluation by the Tax Assessor, the Additional Consideration will be 

determined by the same Independent Appraisal process as set forth in 

Paragraph IV(1)(a)(ii) above.   This Mutual Option for Future Consideration 

will expire on January 1, 2029, unless extended by mutual agreement of the 

parties. 

 

V. SETTLEMENT PROCESS 

1. Preliminary Approval. The Parties shall jointly move the Court to grant 

preliminary approval of this Settlement Agreement, to preliminarily certify the Class, to enter 

the Order Granting Preliminary Approval of Settlement, and to approve the Notice of Proposed 

Class Action Settlement and Your Rights (“Notice”) attached hereto as Exhibit F, within 

fourteen (14) days of execution of this Agreement. 

2. Well Ban Subclass. Within fourteen (14) days of the Court granting 

Preliminary Approval to the proposed settlement, the Notice of Class Action Settlement in the 

form of Exhibit D1, or as modified by the Court, will be sent by certified mail, return receipt 

requested, to the owners of record of those properties identified in Exhibit A. 

a. The Notice will provide general information as to the settlement terms, the 

default diminished value award amount for the Subclass member, the appraisal 

option, and instructions on how to Opt Out of the proposed settlement.  A URL 

address will be provided in the Notice to an online complete copy of this 

Settlement Agreement which will be maintained by the Claims Administrator 

through the Effective Date. 

 

b. Notice will also be provided by publication in the Southwest Times Record, 

which is a newspaper of general circulation in Fort Smith, Arkansas, once a 

week for four consecutive weeks commencing on the Notice Date.  That Notice 

will be in the form of Exhibit D3, or other such form as the Court may order.  

The Notice will direct those persons who believe they may be in the settlement 

class to contact the Claims Administrator to  request a Claim and Appraisal 

Election form be sent to them. 

 

c. If the class member does not Opt Out by the Opt Out deadline, they will be 

bound by the terms of the Settlement Agreement.  If the Class Member does not 

desire to Opt Out, no action is required until the Claims Administrator sends 

them a Claim and Appraisal Election Form.  A link will be provided to an 
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online copy of the complete settlement agreement, which will be maintained by 

the Claims Administrator through the Effective Date. 

 

d. Within 30 days of the Effective Date, Well Ban Subclass Members not Opting 

Out will be sent a Claim Form in the Form of Exhibit I and an Appraisal 

Election document in the Form of Exhibit J, or as modified by the Court.  To 

receive settlement benefits the class member must return the properly completed 

Claim Form with ownership documentation to the Claims Administrator within 

60 days. If the Subclass Member does not want to request the appraisal option, 

they should not return the Appraisal Election Form.  If the Subclass Member 

wants to request the appraisal option, the Subclass Member must return the 

properly completed Appraisal Election Form within 60 days.   The Claims 

Administrator will arrange for the appraisal and will coordinate with the 

Subclass Member. 

 

e. The Claims Administrator will review the completed forms to determine 

whether the proper information has been provided to establish an ownership 

interest in the subject property.  If additional information is needed from the 

class member, claims administrator will attempt to contact the class member to 

obtain the information.   

 

f. Within 90 days of the Claim and Appraisal Election Form Deadline, the Claims 

Administrator will send those Class Members who have properly made a claim 

for settlement benefits a Declaration of Covenants, Conditions and Restrictions, 

and the Access Agreement, attached hereto as Exhibits F and G respectively, or 

as  modified by the Court.  These documents must be returned, properly 

executed, to the claims administrator within 60 days to claim benefits.  The 

Claims Administrator will properly record the executed Declaration of 

Covenants, Conditions and Restrictions.  The Claims Administrator will 

disburse settlement proceeds to those class members meeting all of the 

settlement benefit requirements within 30 days of the requirements being met. 

 

g. The Court will appoint the Claims Administrator as the attorney-in-fact for those 

Well Ban Subclass Members that did not Opt Out, and did not timely file a 

Claim and Appraisal Election form and/or did not timely provide the Claims 

Administrator with properly executed Declaration of Covenants, Conditions and 

Restrictions and/or Access Agreements. The Claims Administrator will 

complete and execute the Declaration of Covenants, Conditions and Restrictions 

and Access Agreement as attorney-in-fact for each of the respective Well Ban 

class members so situated.  The Claims Administrator will properly record these 

Declarations of Covenants, Conditions and Restrictions.   

 

3. The Fringe Subclass.  Within fourteen (14) days of the Court granting 

Preliminary Approval to the proposed settlement, the Notice of Class Action Settlement in the 
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form of Exhibit D2, or as modified by the Court, will be sent by certified mail, return receipt 

requested, to the owners of record of those properties identified in Exhibit B.  Notice will also 

be provided by publication in the Southwest Times Record, which is a newspaper of general 

circulation in Fort Smith, Arkansas, once a week for four consecutive weeks commencing on 

the Notice Date.  That Notice will be in the form of Exhibit D3, or other such form as the 

Court may order.  The Notice will direct those persons who believe they may be in the 

settlement class to contact the Claims Administrator to  request a Claim and Appraisal Election 

form be sent to them. 

a. The Notice will provide information as to the $5000 claim award, the Mutual 

Option for Future Consideration, the Release, the settlement terms, and provide 

instructions on how to Opt Out of the proposed settlement.  An online address 

will be provided in the Notice to an complete copy of this Settlement Agreement 

which will be maintained by the Claims Administrator through the Effective 

Date. If the class member does not Opt Out by the Opt Out deadline, they will 

be bound by the terms of the Settlement Agreement.  If the Class Member does 

not desire to Opt Out, no action is required until the Claims Administrator sends 

them a Claim and Appraisal Election Form. 

 

b. Within 30 days of the Effective Date, Class Members not Opting Out will be 

sent a Claim Form in the form of Exhibit J, or as modified by the Court .  To 

receive settlement benefits the class member must return the properly completed 

Claim Form to the Claims Administrator within 60 days.   The Claims 

Administrator will review the completed forms to determine whether the proper 

information has been provided to establish an ownership interest in the subject 

property. If additional information is needed from the class member, claims 

administrator will attempt to contact the class member to obtain the information. 

  

c. Within 90 days of the Claim Form Deadline, the Claims Administrator will send 

those Class Members who have properly made a claim for settlement benefits a 

Mutual Option for Future Consideration agreement attached as Exhibit H.  This 

document must be returned, properly executed, to the claims administrator 

within 60 days to claim the $5000 settlement award.  The Claims Administrator 

will disburse settlement proceeds to those class members meeting all of the 

settlement benefit requirements within 30 days of the requirements being met. 
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VI. SETTLEMENT ADMINISTRATOR 

1. Subject to the approval of the Court, RG/2 Claims Administrator LLC has been 

selected by the Parties as the Claims Administrator for this Settlement Agreement. The Parties 

agree that Whirlpool will bear the cost of Notice and claims administration.  As directed by the 

Court or Whirlpool, the Claims Administrator will: 

a. Effectuate Notice a to the Class Members as in accordance with the Notice Plan 

attached as Exhibit L; 

 

b. Provide and staff a toll-free phone number and website for the purpose of 

proving settlement information to class members and potential class members; 

 

c. Receive Opt Out notices, Appraisal Option Requests, Access Agreements, and 

Mutual Option for Future Consideration forms from Class Members and any 

other submissions by persons claiming ownership interests in any of the 

properties in question; 

 

d. Coordinate appraisals where requested; 

 

e. Coordinate the process of obtaining and confirm that Well Ban Declaration of 

Covenants, Conditions and Restriction have been filed and are in effect for each 

Well Ban Subclass Property; 

 

f. Distribute settlement proceeds as set forth in this Settlement Agreement; 

 

g. Administer the class settlement as requested by the Parties and approved by the 

Court, including but not limited to evaluating and rendering equitable, informed 

decisions -- which decisions shall be final and unappealable -- to resolve any 

disputed property interests or to allocate pro rata the consideration owed on any 

property between and among multiple persons with valid legal claims to 

ownership interests therein; 

 

h. In the case of the Well Ban Subclass, the Claims Administrator will assist the 

class members with the process of recording the Declaration of Covenants, 

Conditions and Restrictions to their deeds. 

 

i. Provide weekly written status reports to all counsel as to the progress of the 

claims administration process until such time as the disbursement process 

concludes. 
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j. The Claims Administrator will be appointed by the Court as attorney-in-fact for 

those Well Ban Subclass members, not Opting Out of the settlement, who do not 

provide the Claims Administrator with an executed Declaration of Covenants, 

Conditions and Restrictions and/or Access Agreement.  The Claims 

Administrator will execute these documents on the Subclass member's behalf 

and record the Declaration of Covenants, Conditions and Restrictions with the 

appropriate deed. 

 

k. Otherwise administer the class settlement as requested by the Parties and 

approved by the Court. 

 

VII. ATTORNEY'S  FEES AND COSTS 

1. Class Counsel.  The Parties consent to the Court appointing Kenneth Shemin of 

the Shemin Law Firm LLC as class counsel.  The Parties further consent to having attorneys 

previously retained on this matter for participating Class Members to join as Class Counsel and 

to receive fees appropriate to such representations. 

2. Expense and Fee Award.  Solely for purposes of effectuating this Settlement 

Agreement, the parties agree that Plaintiff is the prevailing party in the lawsuit, and that Class 

Counsel is entitled to an award of attorneys’ fees and costs on that basis.  The parties have not 

attempted to negotiate an expense and fee award to Class Counsel.  Whirlpool will not oppose 

any fee petition by Class Counsel; however, Whirlpool reserves the right to appeal the amount 

of any awarded fees solely on the basis that such award substantially departs from settled law 

governing fee awards in comparable situations.   

3. Timing of Fee Award.  Within five days of Preliminary Approval, Class 

Counsel shall file a petition for fees and costs with the Court, and shall immediately post the 

petition on a publicly accessible website.  The URL for the fee petition shall also be included 

in the Notice to the Class.  

Case 2:13-cv-02164-PKH   Document 34-3     Filed 07/03/14   Page 14 of 96 PageID #: 318



14 

 

4. Whirlpool shall pay any award of costs, expenses, and attorneys’ fees separately 

from awards to the Class Members, and no part of such an award shall reduce the amount of 

any Class Member’s award payment.  Payment of the costs, expenses, and attorneys’ fees 

awarded by the Court shall be made within seven days of the Effective Date, unless appealed, 

and shall constitute full satisfaction of any obligation on the part of Whirlpool to pay any 

person, attorney, or law firm for costs, litigation expenses, attorneys’ fees, or any other 

expense incurred on behalf of the Class. 

5. Incentive Payment:  The Parties intend to request that the Court award a 

reasonable incentive payment to each of the Class Representatives to compensate them for their 

efforts in representing the class.  Whirlpool will pay the incentive award as determined by the 

Court and the award will not reduce the payments to other class members.  

VIII. TERMINATION OF THE SETTLEMENT AGREEMENT 

1. Whirlpool shall have the option to terminate the Settlement Agreement 

(“Termination Option”) at any time before the Final Approval of the Class Settlement by the 

Court, if Whirlpool should determine in its sole discretion, that the objective of efficient 

resolution of claims is not being achieved.  In the event that Whirlpool chooses to exercise the 

Termination Option, it must do so in writing to the Court and Class Counsel. 

2. In the event that Whirlpool does timely exercise its Termination Option, then (a) 

this Settlement Agreement shall have no force and effect and shall be null and void; (b) the 

Parties shall return to the positions they occupied before entering into this Settlement 

Agreement, including retaining all rights, claims and defenses they had prior to entering the 

Settlement Agreement; and (c) the Settlement Agreement, any motions to approve the 

Settlement Agreement and the settlement negotiations shall be without prejudice to the rights of 
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any party, shall not be attempted to be used by any Party in this Action, and shall be 

inadmissible in the Action. 

IX. OPT-OUTS AND OBJECTIONS 

1. Requirements for Opting Out.  Any Class Member who wishes to opt out of 

the Class and this Settlement Agreement must mail notice to the Claims Administrator, at the 

addresses listed in the Notice provisions set forth below, a written, signed, and dated statement 

that he or she is opting out of the Class and understands that he or she will receive no money 

from the settlement of this Action.  An opt-out notice must contain the following identifying 

information: “Day v. Whirlpool Corporation, Case No. 13-02164.”  To be effective, this opt 

out statement must be postmarked no later than sixty (60) days after the Notice Date.  The 

Class will not include any individuals who send timely and valid opt out statements, and 

individuals who opt out are not entitled to any monetary award under this Settlement 

Agreement. 

2. Requirements for Objecting.  Any Class Member who wishes to object to this 

Settlement Agreement, including the fee petition, must mail to the Court, Class Counsel, and 

counsel for Whirlpool, at the addresses listed in the Notice provisions set forth below, a 

written, signed, and dated objection, which must contain a detailed description of all bases for 

the objection and any supporting papers, briefs, evidence or arguments.  If the person filing the 

objection wishes to present argument in support of the objection at the Final Approval Hearing, 

a request to that effect must be included in the objection.  An objection must contain the 

following identifying information: “Day v. Whirlpool Corporation, Case No. 13-02164.”  To 

be effective, an objection must be received by the Court no later than sixty (60) days after the 

Notice Date.  No one may present argument at the Final Approval Hearing for the purpose of 
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objecting to the Settlement Agreement or otherwise object to the Settlement Agreement without 

having properly served a timely objection in accordance with the terms of this paragraph.  The 

Parties shall have the right to take discovery, including via subpoenas duces tecum and 

depositions, from any objector. 

3. Waiver of Objections.  Except for Class Members who opt out of the Class in 

compliance with the foregoing, all Class Members will be deemed to be members of the Class 

in the Action for all purposes under this Settlement Agreement, the final approval order, the 

Judgment, and the releases set forth in this Settlement Agreement and, unless they have timely 

asserted an objection to this Settlement Agreement, shall be deemed to have waived all 

objections and opposition to its fairness, reasonableness, and adequacy. 

4. No Encouragement of Objections.  Neither Class Counsel, Whirlpool, 

Whirlpool counsel, nor any person acting on their behalf, shall seek to solicit or otherwise 

encourage anyone to object to the Settlement Agreement or appeal from any order of the Court 

that is consistent with the terms of the Settlement Agreement. 

X. FINAL APPROVAL AND DISMISSAL WITH  PREJUDICE 

1. The Parties shall, jointly or separately, move the Court for final approval of the 

Settlement Agreement no later than 21 days before the Final Approval Hearing set by the 

Court.  The motion for final approval of this Settlement Agreement shall include a request by 

Plaintiff that the Court grant final approval of the Settlement Agreement, enter a final 

Judgment in the form attached as Exhibit C, incorporating the Settlement Agreement into the 

Judgment and, if the Court grants final approval of the Settlement Agreement and incorporates 

the Settlement Agreement into the final Judgment, that the Court dismiss this Action with 

prejudice, subject to the Court’s continuing jurisdiction to reopen the action in order to enforce 
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the Settlement Agreement.  In the event the Judgment is reversed or the Settlement Agreement 

does not become final and binding, the Parties agree that (1) the Court shall vacate any 

dismissal with prejudice and the Parties shall return to the positions they occupied before 

entering into this Settlement Agreement, including retaining all rights, claims and defenses 

they had prior to entering the Settlement Agreement; and (2) the Settlement Agreement, any 

motions to approve the Settlement Agreement and the settlement negotiations shall be without 

prejudice to the rights of any party, shall not be used by any Party in this Action for any 

purpose whatsoever and shall be inadmissible in this or any other Action for any purpose. 

2. Settlement Hearing.  The Court shall hold a hearing to consider final approval 

of this Settlement Agreement (the “Final Approval Hearing”), and to rule on Plaintiff’s 

Petition for the Award of Attorneys’ Fees, at any time 90 days or more after the Notice Date. 

XI. GENERAL PROVISIONS 

1. No Admission of Liability, No Collateral Use.  The Parties acknowledge and 

agree that this Settlement Agreement is a voluntary and mutually acceptable resolution of the 

Action.  By entering into this Settlement Agreement, Whirlpool does not admit wrongdoing or 

liability as to any matter whatsoever.  Whirlpool denies the claims set forth in Plaintiffs’ 

Complaint.  This Settlement Agreement shall not be cited, offered, or construed as an 

admission or evidence (including but not limited to an admission or evidence of the propriety 

or feasibility of certifying a class) in this Action or any other action or proceeding except for 

purposes of seeking approval, fulfillment, or enforcement of this Settlement Agreement if 

finalized, effectuated and approved by this Court.  Notwithstanding the foregoing, this 

Settlement Agreement may be used in any proceeding in the Court or in mediation or 

arbitration to enforce or implement any provision of this Settlement Agreement or implement 
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or enforce any orders or judgments of the Court entered into in connection with this Settlement 

Agreement. 

2. Release.  

a. Upon the Effective Date, each Class Member who has not timely opted out 

of the Class remises, releases, acquits, waives and forever discharges the 

Whirlpool Released Parties of and from any and all manner of actions, 

causes of action, suits, debts, judgments, rights, demands, damages, 

compensation, injuries to business, loss of service or enjoyment, expenses, 

attorneys’ fees, litigation costs, other costs, rights or claims for 

reimbursement of attorneys fees, and claims of any kind or nature 

whatsoever, including without limitation punitive damages, in either law or 

equity, under any theory of common law or under any federal, state, or local 

law, statute, regulation, ordinance, or executive order that the Class 

Member ever had or may have in the future, whether directly or indirectly, 

that arose from the beginning of time through execution of this Agreement, 

WHETHER FORESEEN OR UNFORESEEN, OR WHETHER KNOWN 

OR UNKNOWN TO ALL OR ANY OF THE PARTIES, that arise out of 

the release, migration or impacts or effects of TCE or other chemical 

contamination originating from the Whirlpool facility at any time and into 

the future, including but not limited to property damage, remediation costs, 

or diminution of value to property as a result of the subject contamination 

(the "Released Claims").  Notwithstanding the foregoing, the sole and only 
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excluded claims from the Release are those for personal injury damages or 

wrongful death. 

b. Upon the Effective Date, each of the Class Members who has not timely 

opted out of the Class fully, finally, and forever release and discharge, and 

shall be forever enjoined from prosecuting, all Released Claims against the 

Whirlpool Released Parties. 

c. Each Class Member who does not timely opt out of the Class hereby 

stipulates and agrees, with respect to any and all Released Claims, that, on 

the Effective Date, the Class Member shall be conclusively deemed to, and 

by operation of the final judgment shall, waive and relinquish any and all 

rights or benefits they may now have, or in the future may have, under any 

law relating to the release of unknown claims. 

d. Each Class Member who has not timely opted out of the Class shall have 

fully, finally, and forever settled, remised, released, relinquished, acquitted, 

waived and discharged any and all Released Claims.  The Class Members 

who have not timely opted out of the Class acknowledge that the foregoing 

release of claims including but not limited to claims for punitive damages, 

was separately bargained for and a key element of this Settlement 

Agreement. 

3. Absence of Approval. In the event that this Settlement Agreement does not 

become final and binding, no Party shall be deemed to have waived any claims, objections, 

rights or defenses, or legal arguments or positions, including but not limited to, claims or 

objections to class certification, or claims or defenses on the merits.  Each party reserves the 
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right to prosecute or defend this Action in the event that the Settlement Agreement does not 

become final and binding. 

4. Cooperation.  The Parties agree that they will cooperate to effectuate and 

implement the terms and conditions of this Settlement Agreement. 

5. Effect of Prior Agreements.  This Settlement Agreement constitutes the entire 

agreement and understanding of the Parties with respect to the settlement of this Action, 

contains the final and complete terms of the settlement of the Action and supersedes all prior 

agreements between the Parties regarding settlement of the Action.  The Parties agree that 

there are no representations, understandings, or agreements relating to the settlement of this 

Action other than as set forth in this Settlement Agreement. 

6. No Drafting Presumption.  All Parties hereto have participated, through their 

counsel, in the drafting of this Settlement Agreement, and this Settlement Agreement shall not 

be construed more strictly against any one party than the other parties.  Whenever possible, 

each term of this Settlement Agreement shall be interpreted in such a manner as to be valid and 

enforceable.  Headings are for the convenience of the Parties only and are not intended to 

create substantive rights or obligations. 

7. Notices. All notices to the Parties or counsel required or desired to be given 

under this Settlement Agreement shall be in writing and sent by electronic mail and U.S. Mail 

as follows: 

To Plaintiffs:  

 

Kenneth Shemin, attorney for plaintiffs 

Shemin Law Firm LLC 

3333 Pinnacle Hills Parkway, Suite 603 

Rogers, Arkansas 72758 

Phone: 479.845.3305 
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Email: paralegal@sheminlaw.com 

Fax: 479.845.2198 

 

 

To Whirlpool: 

 

Robert L. Jones III,  Attorney for Whirlpool Corporation 

Conner & Winters, LLP 

4375 N. Vantage Drive, Suite 405 

Fayetteville, AR 72703 

Phone 479.582.5711 

Email: bjones@cwlaw.com 

Fax:  479.587.1426 

 

8. Modifications.  No modifications to this Settlement Agreement may be made 

without written agreement of all Parties and Court approval. 

9. No Third Party Beneficiaries.  This Settlement Agreement shall not inure to 

the benefit of any third party. 

10. Execution in Counterparts.  This Settlement Agreement may be executed in 

counterparts. Each signed counterpart together with the others shall constitute the full 

Settlement Agreement. Each signatory warrants that the signer has authority to bind his party. 

SIGNATURES ON FOLLOWING PAGE 
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EXHIBIT A 
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EXHIBIT A 
WELL BAN SUBCLASS 

 
No. Property Owner Property Address 

 
1.  Westpfahl 1400 Brazil Ave
2.  River of Life Church 1404 Brazil Ave
3.  River of Life Church 1500 Brazil Ave
4.  Marrs 1504 Brazil Ave
5.  Reith 1600 Brazil Ave
6.  Jamison 1604 Brazil Ave
7.  Swaim 1700 Brazil Ave
8.  Threet 1704 Brazil Ave
9.  Taylor 1710 Brazil Ave
10.  Taylor 1714 Brazil Ave
11.  Taylor 1718 Brazil Ave
12.  Taylor 1722 Brazil Ave
13.  Taylor 1726 Brazil Ave
14.  Taylor 1730 Brazil Ave
15.  Kralicek 1804 Brazil Ave
16.  Kralicek 1900 Brazil Ave
17.  Caddell 5921 Ferguson
18.  Rogers 5923 Ferguson
19.  Kralicek 1322 Jacobs Ave
20.  Denton 1400 Jacobs Ave
21.  Hamm 1401 Jacobs Ave
22.  Hamm 1405 Jacobs Ave
23.  Morrison 1409 Jacobs Ave
24.  Wilkinson 1500 Jacobs Ave
25.  Fowler 1504 Jacobs Ave
26.  Plunkett 1505 Jacobs Ave
27.  Reith 1600 Jacobs Ave
28.  Nichols 1601 Jacobs Ave
29.  Watts 1604 Jacobs Ave
30.  King 1605 Jacobs Ave
31.  Flowers 1700 Jacobs Ave
32.  Smith 1701 Jacobs Ave
33.  Winters 1704 Jacobs Ave
34.  Winters 1705 Jacobs Ave
35.  Linson 1800 Jacobs Ave
36.  Morgan 1801 Jacobs Ave
37.  Keith 1804 Jacobs Ave
38.  Kralicek 1805 Jacobs Ave
39.  Long 1808 Jacobs Ave
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No. Property Owner Property Address 
 

40.  Scroggins 1809 Jacobs Ave
41.  Long 1900 Jacobs Ave
42.  Wilson 1904 Jacobs Ave
43.  Love 1908 Jacobs Ave
44.  Reith 1600 Jacobs Ave, Units A & B
45.  Reith 1600 Jacobs Ave, Units C & D
46.  Reith 1600 Jacobs Ave, Units E & F
47.  Newbold 5800 Jenny Lind
48.  Jarrett 5812 Jenny Lind
49.  Nguyen 5814 Jenny Lind
50.  Kralicek 5816 Jenny Lind
51.  Maham 5818 Jenny Lind
52.  Maham 5904 Jenny Lind
53.  Potts 5908 Jenny Lind
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EXHIBIT B 
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EXHIBIT B 
FRINGE SUBCLASS 

 
No. Property Owner Property Address 

 
54.  White 1322 Brazil Ave 
55.  Newell 1325 Brazil Ave 
56.  Hartoon 1401 Brazil Ave 
57.  Le 1431 Brazil Ave 
58.  Le 1451 Brazil Ave 
59.  Anderson 1501 Brazil Ave 
60.  Clifft 1505 Brazil Ave 
61.  Moore 1507 Brazil Ave 
62.  Kaelin 1601 Brazil Ave 
63.  Tran 1701 Brazil Ave 
64.  Haskins 1705 Brazil Ave 
65.  McGruder 1801 Brazil Ave (1820 S Zero) 
66.  Lopez 1805 Brazil Ave 
67.  Le 1851 Brazil Ave 
68.  Lovett 1905 Brazil Ave 
69.  Farmer Trust 2004 Brazil Ave 
70.  Bost Human 

Development Services 2010 Brazil Ave 
71.  Allied Ind Workers 

Local 370 2107 Brazil Ave 
72.  Superior Properties Plus 1910 S Zero St 
73.  Hodges 1910 S Zero St 
74.  PH Properties LLC 1922 S Zero St 
75.  First American Title 

Insurance Co. 1924 S Zero St 
76.  Regions Bank 2000 S Zero St. 
77.  Charleston Investment 

Prop 5701 Jenny Lind 
78.  Johnson 5703 Jenny Lind 
79.  Dreams to Wings, LLC 5707 Jenny Lind 
80.  Allen Trust 5710 Jenny Lind 
81.  Allen Trust 5712 Jenny Lind 
82.  Allen Trust 5714 Jenny Lind 
83.  Dreams to Wings, LLC 5719 Jenny Lind 
84.  Allen Trust 5720 Jenny Lind 
85.  Westphal 5801 Jenny Lind 
86.  Przybysz 5815 Jenny Lind 
87.  Maham, LLC 5817 Jenny Lind 
88.  Przybysz 5901, 5903 Jenny Lind 
89.  Przybysz Lot C, Block D Jenny Lind 
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No. Property Owner Property Address 
 

90.  Corley 5907 Jenny Lind 
91.  Driscoll 6015 Jenny Lind 
92.  City of Fort Smith 5816-5824 Boys Club Lane 
93.  Kralicek 5904 Boys Club Lane 
94.  Mathews 5908-5910 Boys Club Lane 
95.  Mathews 5912-5914 Boys Club Lane 
96.  Ruth 1320 Jacobs Ave 
97.  Stinson 1323 Jacobs Ave 
98.  Rieder 2002 Jacobs Ave 
99.  Gamble 2004 Jacobs Ave 
100. City of Fort Smith 2006 Jacobs Ave 
101. City of Fort Smith 2008 Jacobs Ave 
102. City of Fort Smith 2010 Jacobs Ave 
103. Reith Properties 2011 Jacobs Ave 
104. River Rock 5920 Ferguson 
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IN THE UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF ARKANSAS 

FORT SMITH DIVISION 

 

SCOTT DAY and GLENDA V. 

WILSON, individually and behalf of all 

others similarly situated, 

 

Plaintiffs, 

 

  vs. 

 

WHIRLPOOL CORPORATION, 

 

Defendant. 

 

  

 

 

 

Civil Action No.  2:13-cv-02164-PKH 

 

 

 

ORDER AND JUDGMENT APPROVING CLASS-ACTION SETTLEMENT AND 

DIRECTING NOTICE OF FINAL APPROVAL 

 

WHEREAS, the parties to the above-captioned class action (the “Action”) entered into 

a Class Settlement Agreement (the “Settlement Agreement”), as of July 3, 2014 (terms 

capitalized herein and not otherwise defined shall have the meanings ascribed to them in the 

Settlement Agreement); and   

WHEREAS, Defendant and the Plaintiff in the Action moved under Federal Rule of 

Civil Procedure 23(b) for an order certifying the class for settlement purposes, and under Rule 

23(e) for an order preliminarily approving the proposed settlement of the Class Members’ 

claims in accordance with the Settlement Agreement and approving the form and plan of notice 

as set forth in the Settlement Agreement;  

WHEREAS, in its Order entered on ________, 2014 (the “Preliminary Approval 

Order”), the Court provisionally ordered that this Action may be settled as a class action on 

behalf of the following class:  
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 A class (the “Settlement Class”) defined as:  

All property owners in Sebastian County, Arkansas whose 

property has been impacted by the migration of the chemical 

trichloroethylene or other contaminants into the groundwater 

beneath the surface of the contaminated area which emanated 

from the manufacturing plant owned and formerly utilized by 

Whirlpool Corporation and the contaminant's migration offsite 

from the plant onto property owned by any party other than 

Whirlpool, limited to the properties identified in Exhibits A and B 

to this Settlement Agreement.  Excluded from the class are 

Whirlpool Corporation and its officers, directors, management, 

employees, subsidiaries, or affiliates and any Person who files a 

valid and timely exclusion on or before the Opt-Out Deadline. 

 

 WHEREAS, the Preliminary Approval Order also approved the forms of notice of the 

Settlement to Class Members and directed that appropriate notice of the Settlement be given to 

Class Members;  

 WHEREAS, in accordance with the Settlement Agreement and the Preliminary 

Approval Order: (1) the Settlement Administrator caused to be mailed to Class Members the 

Notice of Class Action, Proposed Settlement, and Settlement Hearing (“Notice”) on 

_________ __, 2014 and caused to be published the Summary Notice of Class Action, 

Proposed Settlement, and Settlement Hearing (“Summary Notice”); (2) an Affidavit of Mailing 

and Publication of the Notice and Publication of the Summary Notice was filed with the Court 

prior to this hearing; and (3) the Affidavit of Mailing and Publication filed with this Court 

demonstrates compliance with the Preliminary Approval Order with respect to the Notice and 

the Summary Notice and, further, that the best notice practicable under the circumstances was, 

in fact, given;   
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 WHEREAS, on __, 2014 at __:__ __, this Court held a hearing on whether the 

Settlement Agreement is fair, reasonable, adequate and in the best interests of the Class (the 

“Fairness Hearing”); and  

 WHEREAS, based upon the foregoing, having heard the statements of counsel for the 

Parties and of such persons as chose to appear at the Fairness Hearing; having considered all 

of the files, records, and proceedings in the Action, the benefits to the Class under the 

Settlement Agreement, and the risks, complexity, expense, and probable duration of further 

litigation; and being fully advised in the premises,  

 IT IS HEREBY ORDERED AND ADJUDGED THAT:  

1. The Court has subject-matter jurisdiction over the subject matter of the Action,  

and personal jurisdiction over the Plaintiff, Class Members, and the Defendant.  

2. The Class Representatives and their counsel fairly and adequately represent the  

interests of the Class Members in connection with the Settlement Agreement.  

3. The Settlement Agreement is the product of good-faith, arm’s-length  

negotiations by the Class Representative and its counsel, and Whirlpool and their counsel, and 

the representative of the Settlement Class and Whirlpool were represented by capable and 

experienced counsel.  

4. The form, content, and method of dissemination of the notice given to Class  

Members, including both published notice and individual notice to all Class Members who 

could be identified through reasonable effort, were adequate and reasonable and constituted the 

best notice practicable under the circumstances. 

5. The Settlement Agreement is fair, reasonable, adequate, and in the best interests  
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of Class Members, and is approved in all respects, and the parties are directed to perform and 

satisfy the terms and conditions of the Settlement Agreement. 

6. Class Members shall be permitted to make claims for the benefits described in  

the Settlement Agreement, subject to the conditions and limitations stated herein.  

7. The certification of the Settlement Class, under Rules 23(b)(3) and 23(e), solely  

for settlement purposes, is hereby confirmed.   

8. The notice, as given, complied with the requirements of Rule 23, satisfied the  

requirements of due process, and constituted due and sufficient notice of the matters set forth 

therein.  

9. After this Order and Judgment has become Final, an order awarding attorneys’  

fees to Settlement Class Counsel with respect to the Settlement Agreement becomes Final, and 

all periods during which any Party to the Settlement Agreement may exercise a right of 

withdrawal have expired (hereafter “the Effective Date”), the Settling Defendants and all other 

Released Parties shall be released from any and all Settlement Claims that any Class Member 

(and all successors in interest) had, has, or may have in the future, against the Settling 

Defendant or any other Released Party. This Release may be enforced by any Released Party.  

10. All Settlement Claims of any Class Member (and the successors in interest of all  

members of the Settlement Class) are hereby dismissed.  Upon the Effective Date, such 

dismissal shall be with prejudice.  

11. Upon the Effective Date, the Class Members (and the successors in interest of  

all members of the Settlement Class) shall be barred and permanently enjoined from instituting, 

asserting, or prosecuting against a Whirlpool or any other Released Party any and all 
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Settlement Claims they have, had, or may have in the future, against Whirlpool or any other 

Released Party, except any claims for enforcement of a Settlement Agreement.  

12. The Claim Forms, the form Declaration of Covenants, Conditions and  

Restrictions, the Access Agreement, and the Mutual Option for Future Consideration  set forth 

as Exhibits I, K, F, G and H respectively, to the Settlement Agreement, are approved.  In 

order to receive Benefits under the Settlement Agreement, all Class Members must comply 

with the requirements for making and documenting a Claim that are set forth in that Settlement 

Agreement.  

13. All Well Ban Subclass Members, regardless of whether they file a Claim, are  

hereby ordered to execute and deliver, after the Effective Date, a Declaration of Covenants, 

Conditions and Restrictions, and Access Agreement to the Claims Administrator.  

14. In order to receive Benefits, each Well Ban Subclass Member must execute and  

provide to the Claims Administrator a Declaration of Covenants, Conditions and Restrictions 

and Access Agreement applicable to their property. 

15. In order to receive Benefits, each  Fringe Subclass Member must execute and  

provide to the Claims Administrator a Mutual Option for Future Consideration  applicable to 

their property. 

16. Upon the Effective Date, the Claims Administrator shall be authorized under  

Federal Rule of Civil Procedure 70 to execute and deliver to Whirlpool a Declaration of 

Covenants, Conditions and Restrictions and Access Agreement, substantially in the form of 

Exhibits F and G to the Settlement Agreement, on behalf of all Class Members who are Well 

Ban Subclass Members and who do not personally execute and deliver a Declaration of 

Covenants, Conditions and Restrictions and Access Agreement.  Any Well Ban Subclass Class 
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Member and who does not file a Claim may rely upon the Claims Administrator to execute and 

deliver to Whirlpool the Declaration of Covenants, Conditions and Restrictions and Access 

Agreement.  

17. The Claims Administrator is hereby appointed as attorney in fact for each Class  

Member who is a Well Ban Subclass Member, with power and authority, upon the Effective 

Date, to execute and deliver a Declaration of Covenants, Conditions and Restrictions and 

Access Agreement, substantially in the form of Exhibits F and G to the Settlement Agreement, 

to Whirlpool and to authorize Whirlpool to record such Declaration of Covenants, Conditions 

and Restrictions and Access Agreement as provided in the Settlement Agreement.  The Court 

retains jurisdiction, as provided pursuant to the Settlement Agreement, to enter supplemental 

orders and judgments to effectuate the recordation of any and all rights conveyed to the 

Whirlpool under the Settlement Agreement. 

18.  The expenses of administering the Settlement Agreement shall be paid by  

Whirlpool in the manner set forth in the Settlement Agreement. 

19. Upon the Effective Date, the Released Parties shall be released by all Class  

Members from any and all claims, damages, costs, expenses, and other liabilities of every kind 

and nature whatsoever as a result of or in any way in connection with the impact to their 

property of TCE migration from the former Whirlpool facility in Fort Smith, Arkansas, except 

claims to enforce the Settlement Agreement and/or this Order. 

20. It is hereby declared, adjudged, and decreed that, upon the Effective Date, the  

Settlement Agreement provides the exclusive remedy for any and all Settlement Claims of 

Settlement Class Members (and any successors in interest) against the Whirlpool and any and 

all other Released Parties.  
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21. Upon the Effective Date, all Class Members (and all successors in interest),  

whether or not they file a Claim, shall be permanently enjoined and barred from instituting, 

asserting or prosecuting, either directly or as a class representative, any Settlement Claims.  

22. The form of the Notice of Final Approval of Settlement, set forth as Exhibit  

____ to the Settlement Agreement, is approved.  Upon this Order and Judgment becoming 

Final, the Claims Administrator shall within thirty (30) days thereafter cause the Notice of 

Final Approval Package to be sent by United States mail, first class postage prepaid, to all 

Class Members who have been identified, who requested copies, or who otherwise came to the 

Claims Administrator’s attention.  

23.  Incentive awards to the Class Representatives in the following amount are  

reasonable and are approved:_________________.  These monies will be paid by Whirlpool 

separate and apart from the payment of class benefits. 

24.  The Court hereby reserves its exclusive, general, and continuing jurisdiction  

over the parties to the Settlement Agreement, including Defendant and all Class Members, as 

needed or appropriate in order to administer, supervise, implement, interpret, or enforce the 

Settlement Agreement in accordance with its terms, including the investment, conservation, 

protection of settlement funds prior to distribution, and distribution of settlement funds.  

25. In the event that the Whirlpool withdraws from the Settlement Agreement, this  

Order and Judgment shall have no further force and effect.  

26. If this Order and Judgment is not a final judgment as to all claims presented in  

the Action, the Court hereby determines, pursuant to Federal Rule of Civil Procedure 54(b), 

that there is no just reason to delay the appeal of all claims as to which final judgment is 

entered.  
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AND IT IS SO ORDERED. 

 

 

 

      _____________________________ 

       Honorable P.K. Holmes       

                United States District Judge  

_______, 2014.  
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United States District Court  

for the Western District of Arkansas 
 

Scott Day et al v. Whirlpool Corporation 
 

NOTICE OF PROPOSED CLASS ACTION SETTLEMENT AND YOUR RIGHTS 

A federal court authorized this notice. This is not a solicitation from a lawyer. 

 

 Your legal rights are affected whether you act or don't act. Read this notice carefully. 

 A settlement has been reached in a class action involving the contamination of land 

resulting from the migration of the chemical trichloroethylene ("TCE") from an 

appliance manufacturing facility owned and formerly operated by Whirlpool 

Corporation ("Whirlpool") in Fort Smith, Arkansas. You may be entitled to receive 

money as a result of the proposed settlement. 

 The settlement will pay certain landowner's claims in exchange for agreement to a well 

ban deed restriction on their property, an access agreement, and a release of real 

property claims against Whirlpool Corporation ("Whirlpool"). 

 

Your Legal Rights and Options in the Settlement 

Submit a claim Form The only way you can get a payment. Claims forms will be mailed 

after the Court grants final approval to the Settlement.  

Exclude Yourself from 

the Settlement 

Get no money from the settlement. This is the only option that allows 

you to ever to be part of any other lawsuit against Whirlpool about the 

legal claims in this case. Current landowners avoid a well ban deed 

restriction and an Access Agreement applying to their property. 

Object If you do not exclude yourself, you may write to the Court about why 

you don't like the Settlement. 

Go to a Hearing If you object, you may also ask to speak in Court about the fairness of 

the Settlement. 

Do Nothing Get no payment. Give up rights to ever sue Whirlpool about the legal 

claims in this case.  Current landowners will be subject to a well 

ban deed restriction and an Access Agreement to their property. 

 

 These rights and options— and the deadlines to exercise them --- are explained in this 

notice. 

 The Court in charge of this case still has to decide whether to approve the Settlement. 

Payments will be made if the Court approves the Settlement and after any appeals are 

resolved. Please be patient. 
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BASIC INFORMATION 

1. WHY IS THERE A NOTICE? 

You have a right to know about a proposed Settlement of a class action lawsuit, and 

about your options, before the Court decides whether to approve the Settlement. The 

Court in charge of the case is the United States District Court for the Western District 

of Arkansas, and the case is called Scott Day and Glenda Wilson v. Whirlpool 

Corporation, Civil Action No.  2:13-cv-02164-PKH. In this notice, the people who 

sued are called the Plaintiffs, and the company they sued, Whirlpool Corporation, is 

called Whirlpool. 

2. WHAT IS THIS LAWSUIT ABOUT? 

On May 20, 2013, Plaintiff Day filed this lawsuit on behalf of himself and as the 

representative of a class of similarly situated persons, asserting claims related to the 

contamination of land resulting from the migration of TCE from an appliance 

manufacturing facility owned and formerly operated by Whirlpool in Fort Smith, 

Arkansas.  

3. WHY IS THIS A CLASS ACTION? 

In a class action, one or more people, called class representatives, sue on behalf of 

people  who have similar claims. A judge can determine that people who have similar 

claims are members of a class, except for those who exclude themselves from the class. 

U.S. District Judge P.K. Holmes in the United States District Court for the Western 

District of Arkansas is in charge of this class action. 

4. WHY IS THERE A SETTLEMENT? 

There has been no trial. Instead, the Plaintiffs and Whirlpool agreed to settle to avoid 

the costs and risks of trial. The Settlement provides the opportunity for payment to 

Class members. In exchange, under the Settlement, Class Members each give a release 

Whirlpool for all property claims related to TCE contamination.  Personal injury claims 

are not released. In addition, plaintiffs must execute a deed restriction that will prohibit 

the drilling of wells on their property and agreed to allow Whirlpool or its designee's 

reasonable access to their property for environmental monitoring. 

WHO IS IN THE SETTLEMENT 

To see if you can get money from the Settlement, you first have to determine if you are a Class 

Member. 

5. HOW DO I DETERMINE IF I’M IN THE CLASS? 

If you received this notice in the mail without requesting it, land records show you may 

be affected by this case. You can go to www. .com to see the description of the rights 

of way that are included in the Settlement. If you are still not sure if you are in the 

Class, you can call 1-800- _______________to see if your property is included in the 

Settlement.  
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6. HOW DO I KNOW IF I AM PART OF THE SETTLEMENT? 

The Settlement Class is divided into Subclasses. One Subclass is called the "Well Ban 

Subclass" and the other Subclass is the "Fringe Subclass."  Government records 

indicate that you may be a member of the Well Ban subclass: the properties in this 

subclass are set forth below.  

No. Property Owner Property Address 

1.  Westpfahl 1400 Brazil Ave 

2.  River of Life Church 1404 Brazil Ave 

3.  River of Life Church 1500 Brazil Ave 

4.  Marrs 1504 Brazil Ave 

5.  Reith 1600 Brazil Ave 

6.  Jamison 1604 Brazil Ave 

7.  Swaim 1700 Brazil Ave 

8.  Threet 1704 Brazil Ave 

9.  Taylor 1710 Brazil Ave 

10.  Taylor 1714 Brazil Ave 

11.  Taylor 1718 Brazil Ave 

12.  Taylor 1722 Brazil Ave 

13.  Taylor 1726 Brazil Ave 

14.  Taylor 1730 Brazil Ave 

15.  Kralicek 1804 Brazil Ave 

16.  Kralicek 1900 Brazil Ave 

17.  Caddell 5921 Ferguson 

18.  Rogers 5923 Ferguson 

19.  Kralicek 1322 Jacobs Ave 

20.  Denton 1400 Jacobs Ave 

21.  Hamm 1401 Jacobs Ave 

22.  Hamm 1405 Jacobs Ave 

23.  Morrison 1409 Jacobs Ave 

24.  Wilkinson 1500 Jacobs Ave 

25.  Fowler 1504 Jacobs Ave 

26.  Plunkett 1505 Jacobs Ave 

27.  Reith 1600 Jacobs Ave 

28.  Nichols 1601 Jacobs Ave 

29.  Watts 1604 Jacobs Ave 

30.  King 1605 Jacobs Ave 

31.  Flowers 1700 Jacobs Ave 

32.  Smith 1701 Jacobs Ave 

33.  Winters 1704 Jacobs Ave 

34.  Winters 1705 Jacobs Ave 

35.  Linson 1800 Jacobs Ave 

36.  Morgan 1801 Jacobs Ave 
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No. Property Owner Property Address 

37.  Keith 1804 Jacobs Ave 

38.  Kralicek 1805 Jacobs Ave 

39.  Long 1808 Jacobs Ave 

40.  Scroggins 1809 Jacobs Ave 

41.  Long 1900 Jacobs Ave 

42.  Wilson 1904 Jacobs Ave 

43.  Love 1908 Jacobs Ave 

44.  Reith 1600 Jacobs Ave, Units A & B 

45.  Reith 1600 Jacobs Ave, Units C & D 

46.  Reith 1600 Jacobs Ave, Units E & F 

47.  Newbold 5800 Jenny Lind 

48.  Jarrett 5812 Jenny Lind 

49.  Nguyen 5814 Jenny Lind 

50.  Kralicek 5816 Jenny Lind 

51.  Maham 5818 Jenny Lind 

52.  Maham 5904 Jenny Lind 

53.  Potts 5908 Jenny Lind 

7. WHAT SHOULD I DO IF I MOVE OR SELL MY PROPERTY? 

If you move after receiving this notice and before the Settlement is finalized, in order to 

receive additional important notices, you must call the Claims Administrator at 1-800-

000-0000 and give your new address. If you sell your property after receiving this 

notice and before the Settlement is finalized, you should inform the new owner of your 

decision whether to remain in the Class or to opt out of it because the new owner will 

be bound by your decision. You should also call the Claims Administrator and give the 

name of the new owner. 

THE SETTLEMENT 

8. WHAT DOES THE SETTLEMENT PROVIDE? 

The Settlement Agreement, available at the website, www. .com, describes the details 

about the Settlement. 

In response to TCE contamination of certain properties near the former Whirlpool 

facility in Fort Smith, Arkansas, in May of 2010, the Sebastian County Assessor 

reduced the assessed tax value of certain properties based upon actual or threatened 

TCE contamination.  Under the Settlement Agreement the "Well Ban Subclass" consists 

of the owners whose property is located within the proposed well-ban zone as 

determined by the environmental consulting firm Environ.  Under the settlement 

agreement, owners of property in the Well Ban Subclass will be paid the difference 

between the last assessment by the Tax Assessor before the contamination value 

reduction and the Assessor's most recent assessed value of the property.  For your 

property located at___________________________________________, the amount of 
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the award would be $__________.  Alternatively, you may request that the current 

value of your property be determined by the court approved appraiser, and you will 

receive the difference between the pre-contamination assessment value and the current 

appraised value.  If you chose the appraisal option, the difference in value for your 

award will be determined by that method regardless of whether it is higher or lower 

than using the tax assessor's current assessed value 

BENEFITS 

9. WHAT CAN I GET FROM THE SETTLEMENT? 

The Settlement will provide cash payments to those who qualify. Your projected award 

is listed above in Paragraph 8 above. 

The documents that must be submitted to qualify for benefits are described in the Claim 

and Appraisal Election Form that will be distributed to Class Members if the Court 

approves the Settlement. 

10. WHAT IF I DID NOT OWN MY PROPERTY FOR THE ENTIRE TIME? 

Only current property owners at the time of Final Approval hearing are eligible for 

payments. 

11. WHAT IF I INHERITED MY PROPERTY? 

Only current property owners at the time of Final Approval hearing are eligible for 

payments. 

12. WHAT IF THERE ARE MULTIPLE OWNERS OF MY PROPERTY? 

If you file a valid claim, the Claims Administrator will write a single check payable to 

all co-owners of the property. The check will be mailed in care of the person to whom 

this notice was mailed. 

13. WHAT AM I GIVING UP TO STAY IN THE CLASS? 

Unless you exclude yourself from the Settlement (see Question ___), you can’t sue, 

continue to sue, or be part of any other lawsuit against Whirlpool to obtain any 

recovery for injury to property as a result of the migration of TCE from the Whirlpool 

facility.  It also means that all of the Court’s decisions will bind you. In addition, if you 

are a current landowner, as a condition of payment, you will be required to submit a 

signed Declaration of Covenants, Conditions and Restrictions applicable to a Well Ban 

Subclass member's property which must at a minimum: (a) provide notice that the 

property is contaminated with TCE; (b) prohibit the drilling of wells for and the 

withdrawal of water for domestic, commercial, irrigation, agricultural or landscape or 

any other consumptive use; and (c) release all property damage claims related to the 

TCE contamination. You must also provide a signed Access Agreement allowing 

Whirlpool or its designee reasonable access for such future environmental monitoring 

and remediation as is required by or of Whirlpool. 
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THE CLAIMS PROCESS 

14. HOW CAN I GET A PAYMENT? 

You don’t have to do anything now. If the Settlement receives final approval, Class 

Members who received this notice in the mail will receive a Claim and Appraisal 

Election Form ("Claim Form") automatically. You can view the Claim Form at the 

website. Please note that you will not be able to submit a claim until after the Court 

grants final approval to the Settlement. When you receive your Claim Form, you will 

need to complete it and supply the Claims Administrator with proof of your ownership 

of each parcel of property. There may be additional required documents based on the 

benefits for which you are applying. Please carefully read the Claim Form. If you still 

have questions about documentation requirements, you can call 1-800-000-0000. 

15. WHEN WILL I GET MY PAYMENT? 

The Court will hold a hearing on Month Day, Year at Time x.m. to decide whether to 

give final approval to the Settlement (see Question ____). If the Court approves the 

Settlement, anyone in the Claims Administrator’s database will be sent a Claim Form to 

complete and return to the Claims Administrator. After your claim is received, the 

Claims Administrator will determine if you qualify for payment. If you do, the Claims 

Administrator will send a Declaration of Covenants, Conditions and Restrictions and an 

Access Agreement to you, which must be executed by the property owner(s) of record 

and timely returned to the Claims Administrator.  

Any appeal after the Court approves the Settlement may cause additional time delays. 

Claim Forms will not be distributed and payments will not be made while an appeal is 

pending. The amount of time an appeal takes is always uncertain, but can be more than 

a year. Please check the website periodically for updates on this case. 

16. WHAT IF I DISAGREE WITH THE AMOUNT OF MY PAYMENT? 

You have the right to ask the Claims Administrator to reconsider the decision on your 

claim. Please review the letter carefully when you receive it because there are specific 

time limitations regarding the reconsideration process. More details are available in the 

Settlement Agreement, which is available at www. .com. 

EXCLUDING YOURSELF FROM THE SETTLEMENT 

If you don’t want a payment from the Settlement, and you want to keep the right to sue or 

continue to sue Whirlpool on your own about the issues in this case, then you must take 

steps to get out. This is called excluding yourself—also referred to as opting out of the 

Class. This is the only way to avoid giving a Whirlpool a Release, Declaration of 

Covenants, Conditions and Restrictions and Access Agreement to Whirlpool. 

17. HOW DO I GET OUT OF THE SETTLEMENT? 

To exclude yourself from the Settlement, you must send a letter to the Claims 

Administrator that includes the following: 
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 Your name and address. 

 The names and current addresses of any co-owners of land you own or owned 

identified as being in the Settlement Class. 

 A statement saying that you want to be excluded from the Class, 

 The legal description contained in the deed to your land or other description and 

address of the land at issue. 

 Your signature.  

 You must mail your exclusion request, postmarked no later than Month Day, Year, 

to: 

Insert Claims Administrator Address for this case 

18. IF I DON’T EXCLUDE MYSELF, CAN I SUE WHIRLPOOL FOR THE SAME 

THING LATER? 

No. Unless you exclude yourself, you give up the right to sue Whirlpool for the claims 

that the Settlement resolves. If you have a pending lawsuit, speak to your lawyer in that 

lawsuit immediately. You must exclude yourself from this Class to continue your own 

lawsuit. 

 

19. IF I EXCLUDE MYSELF FROM THE SETTLEMENT, CAN I STILL GET A 

PAYMENT? 

No. You will not get any money if you exclude yourself from the Settlement. If you 

exclude yourself from the Settlement, do not send in a Claim Form asking for benefits. 

THE LAWYERS REPRESENTING YOU 

20. Do I have a lawyer in the case? 

Yes. The Court has appointed the lawyers and firm listed below as “Class Counsel,” 

meaning that they were appointed to represent you and all Class Members: 

Kenneth Shemin, attorney for plaintiffs 

Shemin Law Firm LLC 

3333 Pinnacle Hills Parkway, Suite 603 

Rogers, Arkansas 72758 

Phone: 479.845.3305 

Email: paralegal@sheminlaw.com 

Fax: 479.845.2198 

You will not be charged for these lawyers. If you want to be represented by your own lawyer, 

you may hire one at your own expense. 

21. HOW WILL THE LAWYERS BE PAID? 

The Court will decide how much Class Counsel and any other lawyers will be paid. 

Class  Counsel will ask the Court for attorneys’ fees, costs and expenses of $_______. 
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Other lawyers may make fee applications. Class Counsel will also request that $ 

______ be paid to the Class Representative who helped the lawyers on behalf of the 

whole Class. Whirlpool will separately pay these fees and expenses and the payment 

will not reduce the benefits available for the Class. 

OBJECTING TO THE SETTLEMENT 

22. HOW DO I TELL THE COURT THAT I DON’T LIKE THE SETTLEMENT? 

If you are a Class Member, you can object to the Settlement or to requests for fees and 

expenses by Class Counsel or any other lawyers. To object, you must send a letter to 

the Claims Administrator that includes the following: 

 Your name and address, 

 The title of the case, Scott Day and Glenda Wilson v. Whirlpool Corporation, Civil 

Action No.  2:13-cv-02164-PKH 

 A statement saying that you object to the Settlement in Scott Day and Glenda 

Wilson v. Whirlpool Corporation 

 The reasons you object, and 

 Your signature. 

Your objection, along with any supporting material you wish to submit, must be mailed 

and postmarked no later than Month Day, Year, to Claims Administrator at the 

following address: 

   Insert Claims Administrator Address 

23. WHAT’S THE DIFFERENCE BETWEEN OBJECTING AND ASKING TO BE 

EXCLUDED? 

Objecting is simply telling the Court that you don’t like something about the Settlement. 

You can object to the Settlement only if you do not exclude yourself from the 

Settlement. Excluding yourself from the Settlement is telling the Court that you don’t 

want to be part of the Settlement.  If you exclude yourself from the Settlement, you 

have no basis to object to the Settlement because it no longer affects you. 

THE COURT’S FAIRNESS HEARING 

The Court will hold a hearing to decide whether to approve the Settlement and any requests for 

fees and expenses. You may attend and, if you submit a written objection and a Notice of 

Intention to Appear, you may ask to speak, but you don’t have to. 

24. WHEN AND WHERE WILL THE COURT DECIDE WHETHER TO APPROVE 

THE SETTLEMENT? 

The Court will hold a Fairness Hearing at Time x.m. on Month Day, Year, at the 

United States District Court for the Western District of Arkansas, Fort Smith Office, 

Judge Isaac C. Parker Federal Building, 30 South 6th Street, Fort Smith, Arkansas 

72901-2437,in Courtroom ###. The hearing may be moved to a different date or time 

without additional notice, so it is a good idea to check www. .com.  At this hearing, the 
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Court will consider whether the Settlement is fair, reasonable, and adequate. The Court 

will also consider how much to pay Class Counsel and the Class Representative. If 

there are objections, the Court will consider them at this time. After the hearing, the 

Court will decide whether to approve the Settlement. We do not know how long these 

decisions will take. 

25. DO I HAVE TO COME TO THE HEARING? 

No. Class Counsel will answer questions Judge Holmes may have. But, you may come 

at your own expense. If you send an objection, you don’t have to come to Court to talk 

about it. As long as you mailed your written objection on time, to the proper address, 

the Court will consider it. 

You may also pay your own lawyer to attend, but it’s not necessary. 

26.  MAY I SPEAK AT THE HEARING? 

If you submitted a written objection, you may ask the Court for permission to speak at 

the Fairness Hearing. To do so, you must send a letter saying that you intend to appear 

and wish to be heard. Your Notice of Intention to Appear must include the following: 

 Your name and address, 

 The title of the case, 

 A statement that this is your “Notice of Intention to Appear,” and 

 Your signature. 

 You must mail your Notice of Intention to Appear, postmarked no later than Month 

Day, Year, to the Claims Administrator 

IF YOU DO NOTHING 

27. WHAT HAPPENS IF I DO NOTHING AT ALL? 

If you received this notice in the mail, a Claim Form will automatically be mailed to 

you after the Court grants final approval to the Settlement.  If you did not receive this 

notice in the mail, but believe you should be included in a Settlement Class, call the 

claims administrator and request at a Claims Form be mailed to you. If you do not file 

a claim, or provide a properly executed Declaration of Covenants, Conditions and 

Restrictions and Access Agreement you will not get any money from the Settlement. 

GETTING MORE INFORMATION 

28. HOW DO I GET MORE INFORMATION? 

You can visit the website at www. .com, where you will find answers to common 

questions about the Settlement and other information to help you determine whether you 

are a Class Member and whether you are eligible for a payment. If you still have 

questions, you can call 1-800-000-0000 toll-free or write to  INSERT CLAIMS 

ADMINISTRATOR ADDRESS.   Please do not contact the Court for further 

information. 
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United States District Court  

for the Western District of Arkansas 

Scott Day et al v. Whirlpool Corporation 

NOTICE OF PROPOSED CLASS ACTION SETTLEMENT AND YOUR RIGHTS 

A federal court authorized this notice. This is not a solicitation from a lawyer. 

 Your legal rights are affected whether you act or don't act. Read this notice carefully. 

 A settlement has been reached in a class action involving the contamination of land 

resulting from the migration of the chemical trichloroethylene ("TCE") from an 

appliance manufacturing facility owned and formerly operated by Whirlpool 

Corporation ("Whirlpool") in Fort Smith, Arkansas. You may be entitled to receive 

money as a result of the proposed settlement. 

 The settlement will pay certain landowner's compensation in the amount of $5000 for 

their claims in exchange for agreement to enter a Mutual Option for Future 

Consideration agreement and a release of real property claims against Whirlpool 

Corporation ("Whirlpool"). 

Your Legal Rights and Options in the Settlement 

Submit a claim Form The only way you can get a payment. Claims forms will be mailed 

after the Court grants final approval to the Settlement.  

Exclude Yourself  

from the Settlement 

 

Get no money from the settlement. This is the only option that allows 

you to ever to be part of any other lawsuit against Whirlpool about the 

legal claims in this case. Current landowners avoid releasing their 

claims. 

Object If you do not exclude yourself, you may write to the Court about why 

you don't like the Settlement. 

Go to a Hearing If you object, you may also ask to speak in Court about the fairness of 

the Settlement. 

Do Nothing 

 

Get no payment. Give up rights to ever sue Whirlpool about the legal 

claims in this case.  Current landowners will be subject to a Mutual 

Option for Future Consideration. 

 These rights and options— and the deadlines to exercise them --- are explained in this 

notice. 

 The Court in charge of this case still has to decide whether to approve the Settlement. 

Payments will be made if the Court approves the Settlement and after any appeals are 

resolved. Please be patient. 
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BASIC INFORMATION 

1. WHY IS THERE A NOTICE? 

You have a right to know about a proposed Settlement of a class action lawsuit, and 

about your options, before the Court decides whether to approve the Settlement. The 

Court in charge of the case is the United States District Court for the Western District 

of Arkansas, and the case is called Scott Day and Glenda Wilson v. Whirlpool 

Corporation, Civil Action No.  2:13-cv-02164-PKH. In this notice, the people who 

sued are called the Plaintiffs, and the company they sued, Whirlpool Corporation, is 

called Whirlpool. 

2. WHAT IS THIS LAWSUIT ABOUT? 

On May 20, 2013, Plaintiff Day filed this lawsuit on behalf of himself and as the 

representative of a class of similarly situated persons, asserting claims related to the 

contamination of land resulting from the migration of TCE from an appliance 

manufacturing facility owned and formerly operated by Whirlpool in Fort Smith, 

Arkansas.  

3. WHY IS THIS A CLASS ACTION? 

In a class action, one or more people, called class representatives, sue on behalf of 

people  who have similar claims. A judge can determine that people who have similar 

claims are members of a class, except for those who exclude themselves from the class. 

U.S. District Judge P.K. Holmes in the United States District Court for the Western 

District of Arkansas is in charge of this class action. 

4. WHY IS THERE A SETTLEMENT? 

There has been no trial. Instead, the Plaintiffs and Whirlpool agreed to settle to avoid 

the costs and risks of trial. The Settlement provides the opportunity for payment to 

Class members. In exchange, under the Settlement, Class Members each give a release 

Whirlpool for all property claims related to TCE contamination.  Personal injury claims 

are not released. In addition, plaintiffs must execute a deed restriction that will prohibit 

the drilling of wells on their property and agreed to allow Whirlpool or its designee's 

reasonable access to their property for environmental monitoring. 

WHO IS IN THE SETTLEMENT 

To see if you can get money from the Settlement, you first have to determine if you are a Class 

Member. 

5. HOW DO I DETERMINE IF I’M IN THE CLASS? 

If you received this notice in the mail without requesting it, land records show you may 

be affected by this case. You can go to www. .com to see the description of the rights 

of way that are included in the Settlement. If you are still not sure if you are in the 
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Class, you can call 1-800- _______________to see if your property is included in the 

Settlement.  

6. HOW DO I KNOW IF I AM PART OF THE SETTLEMENT? 

The Settlement Class is divided into Subclasses. One Subclass is called the "Well Ban 

Subclass" and the other Subclass is the "Fringe Subclass."  Government records 

indicate you may be a member of the Fringe Subclass if you own or co-own the real 

property at the following addresses in Fort Smith, Arkansas: 

No. Property Owner Property Address 

 

1.  White 1322 Brazil Ave 

2.  Newell 1325 Brazil Ave 

3.  Hartoon 1401 Brazil Ave 

4.  Le 1431 Brazil Ave 

5.  Le 1451 Brazil Ave 

6.  Anderson 1501 Brazil Ave 

7.  Clifft 1505 Brazil Ave 

8.  Moore 1507 Brazil Ave 

9.  Kaelin 1601 Brazil Ave 

10.  Tran 1701 Brazil Ave 

11.  Haskins 1705 Brazil Ave 

12.  McGruder 1801 Brazil Ave (1820 S Zero) 

13.  Lopez 1805 Brazil Ave 

14.  Le 1851 Brazil Ave 

15.  Lovett 1905 Brazil Ave 

16.  Farmer Trust 2004 Brazil Ave 

17.  Bost Human Development Services 2010 Brazil Ave 

18.  Allied Ind Workers Local 370 2107 Brazil Ave 

19.  Superior Properties Plus 1910 S Zero St 

20.  Hodges 1910 S Zero St 

21.  PH Properties LLC 1922 S Zero St 

22.  First American Title Insurance Co. 1924 S Zero St 

23.  Regions Bank 2000 S Zero St. 

24.  Charleston Investment Prop 5701 Jenny Lind 

25.  Johnson 5703 Jenny Lind 

26.  Dreams to Wings, LLC 5707 Jenny Lind 

27.  Allen Trust 5710 Jenny Lind 

28.  Allen Trust 5712 Jenny Lind 

29.  Allen Trust 5714 Jenny Lind 

30.  Dreams to Wings, LLC 5719 Jenny Lind 

31.  Allen Trust 5720 Jenny Lind 
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No. Property Owner Property Address 

 

32.  Westphal 5801 Jenny Lind 

33.  Przybysz 5815 Jenny Lind 

34.  Maham, LLC 5817 Jenny Lind 

35.  Przybysz 5901, 5903 Jenny Lind 

36.  Przybysz Lot C, Block D Jenny Lind 

37.  Corley 5907 Jenny Lind 

38.  Driscoll 6015 Jenny Lind 

39.  City of Fort Smith 5816-5824 Boys Club Lane 

40.  Kralicek 5904 Boys Club Lane 

41.  Mathews 5908-5910 Boys Club Lane 

42.  Mathews 5912-5914 Boys Club Lane 

43.  Ruth 1320 Jacobs Ave 

44.  Stinson 1323 Jacobs Ave 

45.  Rieder 2002 Jacobs Ave 

46.  Gamble 2004 Jacobs Ave 

47.  City of Fort Smith 2006 Jacobs Ave 

48.  City of Fort Smith 2008 Jacobs Ave 

49.  City of Fort Smith 2010 Jacobs Ave 

50.  Reith Properties 2011 Jacobs Ave 

51.  River Rock 5920 Ferguson 

THE SETTLEMENT 

7. WHAT DOES THE SETTLEMENT PROVIDE? 

The Settlement Agreement, available at the website, www. .com, describes the details 

about the Settlement. In exchange for a release of property related claims and entry into 

a Mutual Option for Future Consideration, Whirlpool will pay those eligible property 

owners $5000. 

BENEFITS 

8. WHAT CAN I GET FROM THE SETTLEMENT? 

The Settlement will provide cash payments to those who qualify. Your projected award 

is $5000.  The documents that must be submitted to qualify for benefits are described in 

the Claim and Appraisal Election Form that will be distributed to Class Members if the 

Court approves the Settlement. 

The Mutual Option for Future Consideration entitles Whirlpool to receive a Declaration 

of Covenants, Conditions and Restrictions as described in Paragraph 1(a)(iii) and an 

Access Agreement as set forth in Paragraph 1(a)(iv) of the Settlement Agreement from 

any current or future Fringe Owner if, at any time before January 1, 2029, Whirlpool 
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or the ADEQ verifies the detection of TCE in the groundwater beneath the given 

property at levels or concentrations that require monitoring or remedial action.  To 

exercise the Option, Whirlpool will pay Additional Consideration equal to the 

difference between $5,000 and the amount indicated on Exhibit E as the Tax Assessor’s 

devaluation of the Fringe property.  If the Fringe member does not have a devaluation 

by the Tax Assessor, the Additional Consideration will be determined by the same 

Independent Appraisal process as set forth in Paragraph IV(1)(a)(ii) of the Class Action 

Settlement Agreement.   This Mutual Option for Future Consideration will expire on 

January 1, 2029, unless extended by mutual agreement of the parties. 

9. WHAT IF I DID NOT OWN MY PROPERTY FOR THE ENTIRE TIME? 

Only current property owners of record at the time of Final Approval hearing are 

eligible for payments. 

10. WHAT IF I INHERITED MY PROPERTY? 

Only current property owners of record at the time of Final Approval hearing are 

eligible for payments. 

11. WHAT IF THERE ARE MULTIPLE OWNERS OF MY PROPERTY? 

If you file a valid claim, the Claims Administrator will write a single check payable to 

all co-owners of the property. The check will be mailed in care of the person to whom 

this notice was mailed. 

12. WHAT AM I GIVING UP TO STAY IN THE CLASS? 

Unless you exclude yourself from the Settlement, you can’t sue, continue to sue, or be 

part of any other lawsuit against Whirlpool to obtain any recovery for injury to property 

as a result of the migration of TCE from the Whirlpool facility.  It also means that all 

of the Court’s decisions will bind you. In addition, if you are a current landowner, as a 

condition of payment, you will be required to submit a signed Mutual Option for Future 

Consideration. 

THE CLAIMS PROCESS 

13. HOW CAN I GET A PAYMENT? 

You don’t have to do anything now. If the Settlement receives final approval, Class 

Members who received this notice in the mail will receive a Claim Form ("Claim 

Form") automatically. You can view the Claim Form at the website. Please note that 

you will not be able to submit a claim until after the Court grants final approval to the 

Settlement. When you receive your Claim Form, you will need to complete it and 

supply the Claims Administrator with proof of your ownership of each parcel of 

property. There may be additional required documents based on the benefits for which 
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you are applying. Please carefully read the Claim Form. If you still have questions 

about documentation requirements, you can call 1-800-000-0000. 

14. WHEN WILL I GET MY PAYMENT? 

The Court will hold a hearing on Month Day, Year at Time x.m. to decide whether to 

give final approval to the Settlement (see Question ____). If the Court approves the 

Settlement, anyone in the Claims Administrator’s database will be sent a Claim Form to 

complete and return to the Claims Administrator. After your claim is received, the 

Claims Administrator will determine if you qualify for payment. If you do, the Claims 

Administrator will send a Mutual Option for Future Consideration form, which must be 

executed by the property owner(s) of record and timely returned to the Claims 

Administrator.  

Any appeal after the Court approves the Settlement may cause additional time delays. 

Claim Forms will not be distributed and payments will not be made while an appeal is 

pending. The amount of time an appeal takes is always uncertain, but can be more than 

a year. Please check the website periodically for updates on this case. 

EXCLUDING YOURSELF FROM THE SETTLEMENT 

If you don’t want a payment from the Settlement, and you want to keep the right to sue or 

continue to sue Whirlpool on your own about the issues in this case, then you must take steps 

to get out. This is called excluding yourself—also referred to as opting out of the Class. This is 

the only way to avoid giving a Whirlpool a Release and a Mutual Option for Future 

Consideration. 

15. HOW DO I GET OUT OF THE SETTLEMENT? 

To exclude yourself from the Settlement, you must send a letter to the Claims 

Administrator that includes the following: 

 Your name and address. 

 The names and current addresses of any co-owners of land you own or owned 

identified as being in the Settlement Class. 

 A statement saying that you want to be excluded from the Class, 

 The legal description contained in the deed to your land or other description and 

address of the land at issue. 

 Your signature.  

 You must mail your exclusion request, postmarked no later than Month Day, 

Year, to: 

Insert Claims Administrator Address for this case 

16. IF I DON’T EXCLUDE MYSELF, CAN I SUE WHIRLPOOL FOR THE SAME 

THING LATER? 
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No. Unless you exclude yourself, you give up the right to sue Whirlpool for the claims 

that the Settlement resolves. If you have a pending lawsuit, speak to your lawyer in that 

lawsuit immediately. You must exclude yourself from this Class to continue your own 

lawsuit. 

17. IF I EXCLUDE MYSELF FROM THE SETTLEMENT, CAN I STILL GET A 

PAYMENT? 

No. You will not get any money if you exclude yourself from the Settlement. If you 

exclude yourself from the Settlement, do not send in a Claim Form asking for benefits. 

THE LAWYERS REPRESENTING YOU 

18. DO I HAVE A LAWYER IN THE CASE? 

Yes. The Court has appointed the lawyers and firm listed below as “Class Counsel,” 

meaning that they were appointed to represent you and all Class Members: 

Kenneth Shemin, attorney for plaintiffs 

Shemin Law Firm LLC 

3333 Pinnacle Hills Parkway, Suite 603 

Rogers, Arkansas 72758 

Phone: 479.845.3305 

Email: paralegal@sheminlaw.com 

Fax: 479.845.2198 

You will not be charged for these lawyers. If you want to be represented by your own 

lawyer, you may hire one at your own expense. 

19. HOW WILL THE LAWYERS BE PAID? 

The Court will decide how much Class Counsel and any other lawyers will be paid. 

Class Counsel will ask the Court for attorneys’ fees, costs and expenses of $_______. 

Other lawyers may make fee applications. Class Counsel will also request that $ 

______ be paid to the Class Representative who helped the lawyers on behalf of the 

whole Class. Whirlpool will separately pay these fees and expenses and the payment 

will not reduce the benefits available for the Class. 

OBJECTING TO THE SETTLEMENT 

20. HOW DO I TELL THE COURT THAT I DON’T LIKE THE SETTLEMENT? 

If you are a Class Member, you can object to the Settlement or to requests for fees and 

expenses by Class Counsel or any other lawyers. To object, you must send a letter to 

the Claims Administrator that includes the following: 

 Your name and address, 
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 The title of the case, Scott Day and Glenda Wilson v. Whirlpool Corporation, 

Civil Action No.  2:13-cv-02164-PKH 

 A statement saying that you object to the Settlement in Scott Day and Glenda 

Wilson v. Whirlpool Corporation 

 The reasons you object, and 

 Your signature. 

Your objection, along with any supporting material you wish to submit, must be 

mailed and postmarked no later than Month Day, Year, to Claims Administrator at 

the following address: 

   Insert Claims Administrator Address 

21. WHAT’S THE DIFFERENCE BETWEEN OBJECTING AND ASKING TO BE 

EXCLUDED? 

Objecting is simply telling the Court that you don’t like something about the Settlement. 

You can object to the Settlement only if you do not exclude yourself from the 

Settlement. Excluding yourself from the Settlement is telling the Court that you don’t 

want to be part of the Settlement.  If you exclude yourself from the Settlement, you 

have no basis to object to the Settlement because it no longer affects you. 

THE COURT’S FAIRNESS HEARING 

The Court will hold a hearing to decide whether to approve the Settlement and any requests for 

fees and expenses. You may attend and, if you submit a written objection and a Notice of 

Intention to Appear, you may ask to speak, but you don’t have to. 

22. WHEN AND WHERE WILL THE COURT DECIDE WHETHER TO APPROVE 

THE SETTLEMENT? 

The Court will hold a Fairness Hearing at Time x.m. on Month Day, Year, at the 

United States District Court for the Western District of Arkansas, Fort Smith Office, 

Judge Isaac C. Parker Federal Building, 30 South 6th Street, Fort Smith, Arkansas 

72901-2437,in Courtroom ###. The hearing may be moved to a different date or time 

without additional notice, so it is a good idea to check www. .com.  At this hearing, the 

Court will consider whether the Settlement is fair, reasonable, and adequate. The Court 

will also consider how much to pay Class Counsel and the Class Representative. If 

there are objections, the Court will consider them at this time. After the hearing, the 

Court will decide whether to approve the Settlement. We do not know how long these 

decisions will take. 

23. DO I HAVE TO COME TO THE HEARING? 

No. Class Counsel will answer questions Judge Holmes may have. But, you may come 

at your own expense. If you send an objection, you don’t have to come to Court to talk 
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Questions?  Call 1-800-000-000 or Visit www.     .com 

PLEASE DO NOT CONTACT THE COURT 

9 

 

about it. As long as you mailed your written objection on time, to the proper address, 

the Court will consider it. 

You may also pay your own lawyer to attend, but it’s not necessary. 

24. MAY I SPEAK AT THE HEARING? 

If you submitted a written objection, you may ask the Court for permission to speak at 

the Fairness Hearing. To do so, you must send a letter saying that you intend to appear 

and wish to be heard. Your Notice of Intention to Appear must include the following: 

 Your name and address, 

 The title of the case, 

 A statement that this is your “Notice of Intention to Appear,” and 

 Your signature. 

 You must mail your Notice of Intention to Appear, postmarked no later than 

Month Day, Year, to the Claims Administrator 

IF YOU DO NOTHING 

25. WHAT HAPPENS IF I DO NOTHING AT ALL? 

If you received this notice in the mail, a Claim Form will automatically be mailed to 

you after the Court grants final approval to the Settlement.  If you did not receive this 

notice in the mail, but believe you should be included in a Settlement Class, call the 

claims administrator and request at a Claims Form be mailed to you. If you do not file 

a claim, or provide a properly executed Declaration of Covenants, Conditions and 

Restrictions and Access Agreement you will not get any money from the Settlement. 

GETTING MORE INFORMATION 

26. HOW DO I GET MORE INFORMATION? 

You can visit the website at www. .com, where you will find answers to common 

questions about the Settlement and other information to help you determine whether you 

are a Class Member and whether you are eligible for a payment. If you still have 

questions, you can call 1-800-000-0000 toll-free or write to  INSERT CLAIMS 

ADMINISTRATOR ADDRESS.   Please do not contact the Court for further 

information. 
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EXHIBIT D3 
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United States District Court for the Western District of Arkansas 
 

If You Own Land Near the Former Whirlpool Manufacturing 

Facility at 6400 Jenny Lind Avenue, Fort Smith, Arkansas,   

You Could Receive Money from a Class Action Settlement. 
 

Notice Of Proposed Class Action Settlement And Your Rights 
 

A federal court authorized this notice. This is not a solicitation from a lawyer. 
 

• Your legal rights are affected whether you act or don't act. Read this notice carefully. 
 

• A settlement has been reached in a class action involving the contamination of land resulting from the 
migration of the chemical trichloroethylene ("TCE") from an appliance manufacturing facility owned and 
formerly operated by Whirlpool Corporation ("Whirlpool") in Fort Smith, Arkansas. You may be 
entitled to receive money as a result of the proposed settlement. 
 

• The settlement will pay certain landowner's property inmpact claims in exchange for agreement to a well 
ban deed restriction on their property, an access agreement, and a release of real property claims against 
Whirlpool Corporation ("Whirlpool"). 
 

Properties in the Settlement Class 
 

INSERT LISTING OF WELL BAN SUBCLASS PROPERTIES IN SETTLEMENT CLASS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• If you own an interest in one of the above listed properties you may be eligible for a cash payment,  THE 
DEADLINE FOR SUBMISSION OF CLAIM FORMS IS _____________, 2014.  If you believe you 
may be eligible contact the Claims Administrator at 1-800-000-0000 or go to www.xxx.Com to request a 
Class Notice and a Claim Form.  Do Not Delay. 
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EXHIBIT D4 
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United States District Court for the Western District of Arkansas 
 

If You Own Land Near the Former Whirlpool Manufacturing 

Facility at 6400 Jenny Lind Avenue, Fort Smith, Arkansas,   

You Could Receive Money from a Class Action Settlement. 
 

Notice Of Proposed Class Action Settlement And Your Rights 
 

A federal court authorized this notice. This is not a solicitation from a lawyer. 
 

• Your legal rights are affected whether you act or don't act. Read this notice carefully. 
 

• A settlement has been reached in a class action involving the contamination of land resulting from the 
migration of the chemical trichloroethylene ("TCE") from an appliance manufacturing facility owned and 
formerly operated by Whirlpool Corporation ("Whirlpool") in Fort Smith, Arkansas. You may be 
entitled to receive money as a result of the proposed settlement. 
 

• The settlement will pay certain landowner's property inmpact claims in exchange for agreement to a well 
ban deed restriction on their property, an access agreement, and a release of real property claims against 
Whirlpool Corporation ("Whirlpool"). 
 

Properties in the Settlement Class 
 

INSERT LISTING OF FRINGE SUBCLASS PROPERTIES IN SETTLEMENT CLASS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• If you own an interest in one of the above listed properties you may be eligible for a cash payment,  THE 
DEADLINE FOR SUBMISSION OF CLAIM FORMS IS _____________, 2014.  If you believe you 
may be eligible contact the Claims Administrator at 1-800-000-0000 or go to www.xxx.Com to request a 
Class Notice and a Claim Form.  Do Not Delay. 

Case 2:13-cv-02164-PKH   Document 34-3     Filed 07/03/14   Page 65 of 96 PageID #: 369



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT E 
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EXHIBIT E 
WELL BAN SUBCLASS 

 
No. Property 

Owner 
Property 
Address 
 

Original 
Tax 

Assessment

Current 
Tax 

Assessment

Tax 
Assessement 

Reduction 
 

Whirlpool 
Settlement 

Offer

1.  Westpfahl 1400 Brazil Ave $51,100 $22,050 $29,050  $29,050 
2.  River of 

Life Church 
1404 Brazil Ave $58,750 $26,250 $32,500  $32,500 

3.  River of 
Life Church 

1500 Brazil Ave $51,150 $22,250 $28,900  $28,900 

4.  Marrs 1504 Brazil Ave $90,500 $42,700 $47,800  $47,800 
5.  Reith 1600 Brazil Ave $39,400 $16,500 $22,900  $22,900 
6.  Jamison 1604 Brazil Ave $79,800 $36,750 $43,050  $43,050 
7.  Swaim 1700 Brazil Ave $51,850 $22,950 $28,900  $28,900 
8.  Threet 1704 Brazil Ave $61,900 $27,900 $34,000  $34,000 
9.  Taylor 1710 Brazil Ave $98,250 $46,050 $52,200  $52,200 
10.  Taylor 1714 Brazil Ave $98,250 $46,050 $52,200  $52,200 
11.  Taylor 1718 Brazil Ave $89,500 $41,600 $47,900  $47,900 
12.  Taylor 1722 Brazil Ave $89,500 $41,600 $47,900  $47,900 
13.  Taylor 1726 Brazil Ave $89,500 $41,600 $47,900  $47,900 
14.  Taylor 1730 Brazil Ave $89,500 $41,600 $47,900  $47,900 
15.  Kralicek 1804 Brazil Ave $60,450 $27,075 $33,375  $33,375 
16.  Kralicek 1900 Brazil Ave $54,600 $24,150 $30,450  $30,450 
17.  Caddell 5921 Ferguson $39,400 $16,650 $22,750  $22,750 
18.  Rogers 5923 Ferguson $43,600 $18,700 $24,900  $24,900 
19.  Kralicek 1322 Jacobs Ave $688,200 $339,800 $348,400  $348,400 
20.  Denton 1400 Jacobs Ave $396,750 $184,525 $212,225  $212,225 
21.  Hamm 1401 Jacobs Ave $80,500 $37,275 $43,225  $43,225 
22.  Hamm 1405 Jacobs Ave $70,550 $32,200 $38,350  $38,350 
23.  Morrison 1409 Jacobs Ave $68,400 $30,000 $38,400  $38,400 
24.  Wilkinson 1500 Jacobs Ave $93,000 $42,850 $50,150  $50,150 
25.  Fowler 1504 Jacobs Ave $93,650 $43,675 $49,975  $49,975 
26.  Plunkett 1505 Jacobs Ave $64,650 $29,200 $35,450  $35,450 
27.  Reith 1600 Jacobs Ave $13,500 $3,200 $10,300  $10,300 
28.  Nichols 1601 Jacobs Ave $79,400 $36,550 $42,850  $42,850 
29.  Watts 1604 Jacobs Ave $57,800 $25,500 $32,300  $32,300 
30.  King 1605 Jacobs Ave $71,250 $32,475 $38,775  $38,775 
31.  Flowers 1700 Jacobs Ave $48,850 $21,475 $27,375  $27,375 
32.  Smith 1701 Jacobs Ave $54,800 $24,250 $30,550  $30,550 
33.  Winters 1704 Jacobs Ave $60,800 $27,250 $33,550  $33,550 
34.  Winters 1705 Jacobs Ave $57,150 $25,400 $31,750  $31,750 
35.  Linson 1800 Jacobs Ave $63,550 $28,550 $35,000  $35,000 
36.  Morgan 1801 Jacobs Ave $48,050 $20,900 $27,150  $27,150 
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No. Property 
Owner 

Property 
Address 
 

Original 
Tax 

Assessment

Current 
Tax 

Assessment

Tax 
Assessement 

Reduction 
 

Whirlpool 
Settlement 

Offer

37.  Keith 1804 Jacobs Ave $86,850 $40,275 $46,575  $46,575 
38.  Kralicek 1805 Jacobs Ave $38,100 $27,075 $11,025  $11,025 
39.  Long 1808 Jacobs Ave $97,550 $45,625 $51,925  $51,925 
40.  Scroggins 1809 Jacobs Ave $59,050 $26,375 $32,675  $32,675 
41.  Long 1900 Jacobs Ave $48,250 $20,975 $27,275  $27,275 
42.  Wilson 1904 Jacobs Ave $69,700 $31,300 $38,400  $38,400 
43.  Love 1908 Jacobs Ave $55,150 $24,450 $30,700  $30,700 
44.  Reith 1600 Jacobs Ave, 

Units A & B 
$97,150 $44,800 $52,350  $52,350 

45.  Reith 1600 Jacobs Ave, 
Units C & D 

$97,150 $44,800 $52,350  $52,350 

46.  Reith 1600 Jacobs Ave, 
Units E & F 

$96,000 $44,800 $51,200  $51,200 

47.  Newbold 5800 Jenny Lind $307,350 $147,450 $159,900  $159,900 
48.  Jarrett 5812 Jenny Lind $79,850 $36,775 $43,075  $43,075 
49.  Nguyen 5814 Jenny Lind $64,300 $29,050 $35,250  $35,250 
50.  Kralicek 5816 Jenny Lind $54,350 $24,050 $30,300  $30,300 
51.  Maham 5818 Jenny Lind $46,200 $20,050 $26,150  $26,150 
52.  Maham 5904 Jenny Lind $59,050 $26,375 $32,675  $32,675 
53.  Potts 5908 Jenny Lind $276,825 $123,650 $153,175  $153,175 
    $2,675,350
 
 

Case 2:13-cv-02164-PKH   Document 34-3     Filed 07/03/14   Page 68 of 96 PageID #: 372



FRINGE SUBCLASS 
 
No. Property 

Owner 
Property 
Address 
 

Original 
Tax 

Assessment

Current 
Tax 

Assessment

Tax 
Assessement 

Reduction 
 

Whirlpool 
Settlement 

Offer

1.  White 1322 Brazil Ave $62,550 $40,600 $21,950  $5,000 
2.  Newell 1325 Brazil Ave $690,625 $690,625 $0 $5,000
3.  Hartoon 1401 Brazil Ave $108,550 $75,100 $33,450  $5,000 
4.  Le 1431 Brazil Ave $632,000 $467,650 $164,350  $5,000 
5.  Le 1451 Brazil Ave $163,050 $163,050 $0 $5,000
6.  Anderson 1501 Brazil Ave $58,450 $37,500 $20,950  $5,000 
7.  Clifft 1505 Brazil Ave $70,800 $58,500 $12,300  $5,000 
8.  Moore 1507 Brazil Ave $47,000 $44,500 $2,500 $5,000 
9.  Kaelin 1601 Brazil Ave $59,050 $37,950 $21,100  $5,000 
10.  Tran 1701 Brazil Ave $412,400 $282,650 $129,750  $5,000 
11.  Haskins 1705 Brazil Ave $126,300 $88,400 $37,900  $5,000 
12.  McGruder 1801 Brazil Ave 

1820 S Zero St 
$1,711,500 $1,347,500 $364,000  $5,000 

13.  Lopez 1805 Brazil Ave $98,200 $67,325 $30,875  $5,000 
14.  Le 1851 Brazil Ave $462,000 $320,900 $141,100  $5,000 
15.  Lovett 1905 Brazil Ave $109,250 $57,800 $51,450  $5,000 
16.  Farmer Trust 2004 Brazil Ave $29,500 $29,500 $0 $5,000
17.  Bost Human 

Development 
Services 

2010 Brazil Ave $0 $0 $0 $5,000

18.  Allied Ind 
Workers 
Local 370 

2107 Brazil Ave $255,750 $255,750 $0 $5,000

19.  Superior 
Properties 
Plus 

1910 S Zero St $464,625 $464,625 $0 $5,000

20.  Hodges 1910 S Zero St $138,900 $138,900 $0 $5,000
21.  PH 

Properties 
LLC 

1922 S Zero St $194,350 $194,350 $0 $5,000

22.  First 
American 
Title 
Insurance 
Co. 

1924 S Zero St $152,775 $152,775 $0 $5,000

23.  Regions 
Bank 

2000 S Zero St $544,150 $544,150 $0 $5,000

24.  Charleston 
Investment 
Prop 

5701 Jenny Lind $197,000 $197,000 $0 $5,000
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No. Property 
Owner 

Property 
Address 
 

Original 
Tax 

Assessment

Current 
Tax 

Assessment

Tax 
Assessement 

Reduction 
 

Whirlpool 
Settlement 

Offer

25.  Johnson 5703 Jenny Lind $126,400 $126,400 $0 $5,000
26.  Dreams to 

Wings, LLC 
5707 Jenny Lind $226,450 $226,450 $0 $5,000

27.  Allen Trust 5710 Jenny Lind $78,000 $78,000 $0 $5,000
28.  Allen Trust 5712 Jenny Lind $66,400 $30,000 $36,400 $5,000 
29.  Allen Trust 5714 Jenny Lind $65,600 $65,600 $0 $5,000
30.  Dreams to 

Wings, LLC 
5719 Jenny Lind $48,000 $48,000 $0 $5,000

31.  Allen Trust 5720 Jenny Lind $111,350 $111,350 $0 $5,000
32.  Westphal 5801 Jenny Lind $69,000 $32,975 $36,025  $5,000 
33.  Przybysz 5815 Jenny Lind $53,450 $33,800 $19,650  $5,000 
34.  Maham, 

LLC 
5817 Jenny Lind $46,950 $46,950 $0 $5,000

35.  Przybysz 5901, 5903 
Jenny Lind 

$90,500 $61,550 $28,950  $5,000 

36.  Przybysz Lot C, Block D 
Jenny Lind 

$3,500 $3,500 $0 $5,000

37.  Corley 5907 Jenny Lind $52,900 $20,750 $32,150  $5,000 
38.  Driscoll 6015 Jenny Lind $294,100 $209,775 $84,325  $5,000 
39.  City of Fort 

Smith 
5816-5824 Boys 
Club Lane 

$441,700 $441,700 $0 $5,000

40.  Kralicek 5904 Boys Club 
Lane 

$51,800 $51,800 $0 $5,000

41.  Mathews 5908-5910 Boys 
Club Lane 

$96,850 $96,850 $0 $5,000

42.  Mathews 5912-5914 Boys 
Club Lane 

$96,850 $96,850 $0 $5,000

43.  Ruth 1320 Jacobs Ave $85,500 $85,500 $0 $5,000
44.  Stinson 1323 Jacobs Ave $65,150 $42,550 $22,600  $5,000 
45.  Rieder 2002 Jacobs Ave $75,450 $50,275 $25,175  $5,000 
46.  Gamble 2004 Jacobs Ave $52,550 $52,550 $0 $5,000
47.  City of Fort 

Smith 
2006 Jacobs Ave $0 $0 $0 $5,000

48.  City of Fort 
Smith 

2008 Jacobs Ave $0 $0 $0 $5,000

49.  City of Fort 
Smith 

2010 Jacobs Ave $0 $0 $0 $5,000

50.  Reith 
Properties 

2011 Jacobs Ave $176,900 $176,900 $0 $5,000

51.  River Rock 5920 Ferguson $71,450 $47,250 $24,200  $5,000 
    $255,000
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STATE OF ARKANSAS   ) 
      )      DECLARATION OF COVENANTS, 
      )     CONDITIONS AND RESTRICTIONS 
COUNTY OF SEBASTIAN   ) 
 

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS (this 
“Declaration”) is made as of the date set forth on the signature page hereof by 
____________________ (the “Declarant”). 

W I T N E S S E T H 

WHEREAS, Declarant is the owner of the real property described on Exhibit A 
("Property") and desires to restrict the Property as provided herein. 

NOW THEREFORE, Declarant hereby declares that all of the Property shall be held, 
sold, used and conveyed subject to the following restrictions, covenants, and conditions, which 
shall run with the title to the Property.  This Declaration shall be binding upon all parties having 
any right, title, or interest in any portion of the Property, their heirs, successors, 
successors-in-title, and assigns, and shall inure to the benefit of the owner of the Property. 

BY THE RECORDING OF A DEED OR THE ACCEPTANCE OF TITLE TO THE 
PROPERTY OR ANY INTEREST THEREIN, THE PERSON TO WHOM SUCH 
PARCEL OR INTEREST THEREIN IS CONVEYED AND SUCH PERSON’S HEIRS, 
LEGAL REPRESENTATIVES, SUCCESSORS, LESSEES, GRANTEES, ASSIGNS AND 
BENEFICIARIES SHALL BE DEEMED TO HAVE AGREED TO BE BOUND BY THIS 
DECLARATION.   
 
 

1. The Property has groundwater within or beneath it that has been determined by the 
Arkansas Department of Environmental Protection to be contaminated with 
trichloroethylene ("TCE"),  unsafe for consumptive uses, must be subject to testing and 
monitoring and restricted from withdrawal for any use except remediation, testing and 
monitoring. 
 

2. The drilling of wells for and the withdrawal of water for domestic, commercial, irrigation, 
agricultural or landscape or any other consumptive use is prohibited. 
 

3. With the exception of personal injury claims, all claims for damages related TCE 
contamination of the property by Whirlpool Corporation have been released. 

 
4. The covenants, conditions and restrictions set forth herein shall run with the title to the 

Property and shall be binding upon Declarant and her successors and assigns, shall 
include the following notice on all deeds, mortgages, plats, or any legal instruments used 
to convey any interest in the Property (failure to comply with this paragraph does not 
impair the validity or enforceability of this Declaration): 

 
NOTICE:  This Property is subject to Declaration of Covenants, 
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Conditions and Restrictions recorded at the Register of Deeds of Sebastian 
County in Book ____, Page ____. 
 

5. Except as otherwise limited by Arkansas law, this Declaration shall have perpetual 
duration.  If Arkansas law hereafter limits the period during which covenants may run 
with the land, then to the extent consistent with such law, this Declaration shall 
automatically be extended at the expiration of such period for successive periods of 10 
years each, unless terminated as provided herein.  Notwithstanding the above, if any of 
the covenants, conditions, restrictions, or other provisions of this Declaration shall be 
unlawful, void, or voidable for violation of the rule against perpetuities, then such 
provisions shall continue only until 21 years after the death of the last survivor of the now 
living descendants of Elizabeth II, Queen of England. 
 

IN WITNESS WHEREOF, the undersigned Declarant has executed this Declaration, this 
_____ day of _________________, 2014. 

 

       PROPERTY OWNER NAME 
        
        ________________________________  
 
 
STATE OF ARKANSAS   ) 
      )  ACKNOWLEDGMENT  
COUNTY OF __________________ ) 
 

I, _______________ (Notary Public for the State of Arkansas), do hereby certify that 
________________________ personally appeared before me this day and acknowledged the due 
execution of the foregoing instrument. 

Witness my hand and official seal, this the ____ day of ___________, 2014. 

 
       _____________________________ 
           Notary Public of _______________ 
       My Commission Expires:________ 
 
       [Notary Seal]  
 

Case 2:13-cv-02164-PKH   Document 34-3     Filed 07/03/14   Page 73 of 96 PageID #: 377



 

 
 

EXHIBIT A 
Legal Description 

Case 2:13-cv-02164-PKH   Document 34-3     Filed 07/03/14   Page 74 of 96 PageID #: 378



 

 
 

 

Case 2:13-cv-02164-PKH   Document 34-3     Filed 07/03/14   Page 75 of 96 PageID #: 379



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT G 
 

Case 2:13-cv-02164-PKH   Document 34-3     Filed 07/03/14   Page 76 of 96 PageID #: 380



Property Access Agreement 

Whereas, Whirlpool and the undersigned parties agree that it is in all parties' best interest 

to have Whirlpool address certain groundwater contamination believed to have emanated from 

the property occupied by its former Ft. Smith, Arkansas manufacturing facility, and which may 

require access to property owned by the undersigned parties, at Whirlpool's sole cost and 

expense and in keeping with agreed-upon terms set forth herein: 

 

1. The undersigned property owner, ______________________, ("Property Owner"), does 

hereby give permission to Whirlpool Corporation and its environmental consultants, the 

employees and agents of both (collectively "Whirlpool") to enter the undersigned's property 

("the property") located at ________________________________, Ft. Smith, Arkansas, 

72908 ("right of entry" or "access") to conduct certain soil and groundwater monitoring and 

remediation as set forth herein.  The legal description of this property is: 

____________________________________________________________. 

 

2. This right of entry shall be exercised solely for the purpose of undertaking the investigation 

and remediation of groundwater contamination, which is now (and which may be for some 

undetermined length of time into the future) required by the Arkansas Department of 

Environmental Quality ("ADEQ") pursuant to the July 11, 2002 Letter of Agreement 

("LOA") between ADEQ and Whirlpool, and the December 27, 2013 Consent 

Administrative Order (“CAO”), both entered between ADEQ and Whirlpool, and as set forth 

in the attached Work Plan.     
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3. Whirlpool agrees to notify the Property Owner at least seven (7) days in advance of any 

activities to be conducted on the property requiring access, unless providing such notice is 

not feasible in which case Whirlpool shall provide as timely notice as is practicable.  Upon 

such notice, Property Owner shall not deny access required for work conducted in 

accordance with this Agreement.  Unless otherwise agreed to by the Property Owner, 

Whirlpool agrees that it will not initiate any activities under this Agreement before 8:00 am 

and will limit such access to weekdays only. 

 
4. Whirlpool shall conduct all activities which are the subject of this Agreement in a safe, 

efficient, workmanlike and non-negligent manner; in compliance with all federal, state and 

municipal statutes and ordinances; and in accordance with all regulations, orders, and 

directives of appropriate governmental agencies, as such statutes, ordinances, regulations, 

orders and directives now exist or provide. 

 
5. Whirlpool agrees to conduct its activities so as to minimize disruption of business or 

landowner activities located at the property and, where possible, to avoid disruption entirely.  

All areas in which activities are ongoing, all material storage areas, all installed equipment, 

and all wells shall be marked and secured, with clearly visible caution signs.  Whirlpool's 

activities shall not endanger the property owner or her invitees or tenants. 

 
6. During the term of this Agreement, Whirlpool shall, at its sole cost and expense, (a) cause 

any excavations to be returned, to the extent practicable, to the original surficial condition, 

(b) subject to requirements/approvals of ADEQ, remove all equipment placed on the 

Property, (c) subject to ADEQ requirements/approvals, fill and grout all monitoring wells 

and/or injection wells in accordance with good engineering practices, (d) remove all debris 
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from the property as soon as practical, and (e) restore any landscaping to substantially the 

original condition or to the condition of the surrounding property as soon as practical. 

 
7. Whirlpool will indemnify and hold harmless the property owner and her invitees for any 

injury, damage, or loss on the property or to the property caused by the acts of Whirlpool or 

by the acts of the agents, employees or subcontractors of Whirlpool related to the activities 

conducted pursuant to this Agreement. 

 
8. With respect to the work and/or other activities to be performed under this Agreement, any 

consultants or contractors entering the property hereunder shall maintain or require insurance 

as described below for itself and its employees, agents, invitees, or sub-contractors: 

 
(a) General liability insurance with a minimum combined single limit of $2,000,000 each 

occurrence and a general aggregate of $4,000,000 for bodily injury and property damage, 

including personal injury, and 

(b) Comprehensive automobile liability insurance covering all owned, hired, and 

otherwise operated non-owned vehicles with a minimum combined single limit of 

$1,000,000 for bodily injury and property damage, and 

(c) Workers’ compensation insurance as required by Law. 

Upon request of Property Owner, Whirlpool shall supply copies of the policies of insurance. 

 
9. Whirlpool, at no cost or expense to property owner, shall be responsible for obtaining any 

and all governmental permits and approvals which may be necessary for it to conduct any 

work or activities under this Agreement. 
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10. Shall Whirlpool undertake any action or fail to act hereunder in a manner that constitutes a 

material breach of the requirements set forth herein, the Property Owner may terminate this 

Agreement upon written notice and an opportunity to cure.  Specifically, Property Owner 

shall notify Whirlpool in writing of any such material breach, upon receipt of which 

Whirlpool has ten (10) days to remedy the alleged breach.  Should Whirlpool fail or refuse to 

remedy the breach, the Property Owner may provide written notification to Whirlpool that 

the Property Owner is terminating this Agreement, after which Whirlpool has twenty-one 

(21) days to restore the property as provided herein in Paragraph 7. 

 
11. The Property Owner understands that the cost of the work performed under this Agreement 

on her property is to be paid by Whirlpool.  All wells and other equipment, therefore, become 

the property of Whirlpool and will remain in the possession thereof for the duration of its 

existence.  Whirlpool agrees to provide to the Property Owner copies of all reports, tests and 

sampling results conducted on and concerning the property as such documents are submitted 

ADEQ. 

 
12. The Property Owner also agrees not to disturb, damage or destroy the wells or other 

equipment (or allow such to occur) and agrees to preserve the condition of that equipment 

when other maintenance and/or landscaping is performed on the property.  Also, Property 

Owner agrees not to allow access to Whirlpool's wells or other Whirlpool materials or 

equipment by any third party other than Whirlpool and Property Owner shall immediately 

inform Whirlpool if any third party requests access to Whirlpool's wells and/or equipment, 

and will refer said third party to the  Whirlpool contact below for such requests. 
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13. Any notice provided for herein or otherwise required to be given hereunder shall be deemed 

received when personally served, or three (3) days after mailing by certified or registered 

United States mail, return receipt requested, postage prepaid, or by facsimile machine, with 

transmission and receipt confirmed, or by nationally recognized overnight delivery service, 

addressed as follows: 

 

To Property Owner:    

                                              Name: _______________________ 

         Address:  ________________________ 

      ________________________ 

     _________________________ 

   Telephone: _________________________ 

           Email: _________________________ 

 

          To Whirlpool:  Bob Karwowski  
    Whirlpool Corporation 

     600 West Main Street 
     Benton Harbor, MI  49022 

The person and the place to which notices are to be mailed may be changed by either party 

by providing written notice of same to the other.  However, notwithstanding the above notice 

provisions, it is agreed that for routine work to be conducted at routine intervals and/or any 

notifications for which time is of the essence, Property Owner and Whirlpool may arrange to 

provide such notification in a less formal, mutually agreeable manner, such as telephone or 

email contact. 
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14. This Agreement is intended to run with the land, so may be assigned to successors by either 

party in order to facilitate the purposes of the provisions herein and, in such event, shall be 

binding upon and inure to the benefit of the Parties' respective representatives, successors 

and assigns. 

 

15. This Agreement represents the full, complete and entire agreement between the parties with 

respect to the investigation and remediation work that is the subject matter hereof, and the 

rights and remedies of the Parties shall be solely and exclusively those herein contained, and 

in lieu of any remedies otherwise available at law or in equity.   

 
16. This Agreement may be amended and modified, in whole or in part, upon written agreement 

of the Property Owner and Whirlpool.  

 
17. This Agreement shall be construed, interpreted, and governed by and in accordance with the 

local law of the State of Arkansas without reference to any choice of law, rules or policies 

which may refer the resolution of any dispute arising hereunder to the laws of any other 

jurisdiction. 

 
18. Whirlpool acknowledges that all of the terms of this Agreement apply to its employees, 

agents, consultants, contractors and their subcontractors, and invitees. 

 
19. The Property Owner has read this Agreement and understands that it grants permission to 

Whirlpool to enter onto the property for the purpose of performing investigation and 

remediation work pursuant to the LOA and CAO and as set forth in the attached Work Plan 
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and that this work will continue and this Agreement will remain in force and effect unless 

terminated by Whirlpool or by the Property Owner under Paragraph 10. 

 

IT IS HEREBY AGREED: 

Whirlpool Corporation    Property Owner 

_____________________________  _______________________________ 

Signature      Signature 

 

_____________________________  _______________________________  

Print Title      Print Name 

 

______________________________  _____________________________ 

Date Signed     Date Signed 
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EXHIBIT H 
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IN THE UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF ARKANSAS 

FORT SMITH DIVISION 

 

SCOTT DAY and GLENDA V. 

WILSON, individually and behalf of all 

others similarly situated, 

 

Plaintiffs, 

 

  vs. 

 

WHIRLPOOL CORPORATION, 

 

Defendant. 

 

  

 

 

 

Civil Action No.  2:13-cv-02164-PKH 

 

  

 

MUTUAL OPTION FOR FUTURE CONSIDERATION 

  

THIS MUTUAL OPTION FOR FUTURE CONSIDERATION ("OPTION") is 

entered into effective ___________, 2014, by and between Whirlpool Corporation 

("Whirlpool") and __________________________________________________ ("Owners"), 

the owner(s) of real property located at ________________________________ , in Fort Smith, 

Arkansas ("Property"). 

1. In consideration for Whirlpool paying owners $5000.00 in conjunction with the  

class action settlement in the above captioned matter, Owners agree to this OPTION whereby 

in the event that if before January 1, 2029, Whirlpool or the ADEQ verify the detection of 

TCE in the groundwater beneath Owners' Property at levels or concentrations that require 

monitoring or remedial action, then either Whirlpool, or the Owners may, by giving written 

notice to the other invoke the Option to require Whirlpool to pay the qualifying Owner(s) 

Additional Consideration equal to the difference between $5,000 and the amount indicated on 
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2 

 

Exhibit E of the Class Settlement Agreement as the Tax Assessor’s devaluation of the Fringe 

property as of the Effective Date of the Class Settlement.  If the Fringe member property was 

not devalued by the Tax Assessor, the Additional Consideration will be determined by the 

same Independent Appraisal process as set forth in the Class Action Settlement Agreement for 

the Well Ban Subclass in the above captioned action.    

2. In exchange for the Additional Consideration set forth above, Whirlpool, in addition  

to the release previously provided in the Class Settlement will be entitled to receive a 

Declaration of Covenants, Conditions and Restrictions and an Access Agreement as described 

in Paragraph 8(a) of the Class Action Settlement Agreement from Owners.  

3. This Mutual Option for Future Consideration will expire on January 1, 2029, unless  

extended by mutual written agreement of the parties.  

4. This Option may only be changed, altered, or modified by a writing signed by the 

Parties.  

5. This Option may be executed in counterparts. 

 

AGREED: 

 

___________________________________   ______________________________ 

For Whirlpool Corporation,                                           Owner 

 

Its:________________________________                       ______________________________ 

        Owner/Spouse 
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EXHIBIT I 
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Well Ban Subclass Claim Form 
 
 
 
 
Owner Address: 
<<Owner Name>>  
<<Owner Address 1>>  
<<Owner Address 2>>  
<<City, State Zip>>  
 
Covered Property Information:  
<<County, State>> 
<<Assessor Map ID>>  
<<Assessor Parcel ID>> 
<<Assessment Number>> 
 
 
Please print (or type) clearly in blue or black ink. If you meet the Settlement’s eligibility 
requirements and wish to make a claim for a payment, you must complete this Claim Form and 
attach copies of the required supporting documentation as explained below.  This Claim Form 
and any required documentation must be postmarked no later than Month Day, Year.  

1. You must (a) provide all the information called for in Section II, (b) sign the Claim 
Form, and (c) submit with the completed Claim Form the documents described in 
Section III. Failure to answer all the questions and provide the required documents may 
result in denial of your claim. 

2.  You must file a separate Claim Form for each parcel that you own. 
 

3.  If you are married, your spouse must also sign the Claim Form, even if they do not 
have an ownership interest in the property. 

 
4. Only one Claim Form should be submitted for all persons who are or were co-owners 

of a Covered Property.  If you have co-owners, you should submit the Claim Form on 
behalf of all co-owners.  Consult with your co-owners before submitting a Claim Form. 

  
5. All co-owners and their spouses will have to sign a Declaration of Covenants, 

Conditions and Restrictions  and an Access Agreement  or no check for Benefits will be 
issued.  Benefit checks will be issued in the names of all co-owners. 

  
6. Your final payment will be based on the devaluation of your property related to TCE 

contamination based upon the tax assessor's assessment of pre- and post contamination 
values or if you elect, the pre-contamination assessed value and the appraised value as 
determined by the Court approved appraiser. 

 

Write Any Name and Address 
Corrections Below:  
Name: 

Address: 

City: 
State and Zip Code:  
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Please go to www. .com for more details on documentation that can support your claim.  If 
you still have questions, you can call 1800-000-0000.  

I.   Settlement Payment.  If you qualify you will the paid the amount of the reduction in value 
of your property determined as provided in the Class Action Settlement Agreement.  However, 
to be paid you must provide all the documents listed in Section III below. 

II.  Class Member and Property Information:  
 
1. Social Security No.:  ___ ___ ___ - ___ ___ ___ - ___ ___ ___ ___ ~OR~  

Tax ID No.:  ___ ___ - ___ ___ ___ ___ ___ ___ ___  

2. Telephone No.:  ___ ___ ___ - ___ ___ ___ - ___ ___ ___ ___  
  

3. Email Address:  _____________________________________  
 

4. If you are married, you must complete this Claim Form on behalf of you and your spouse, 
even if your spouse does not have an ownership interest in the property. Your spouse must 
sign the Claim Form. 

 
Are you currently married?  Yes  No  

 

PERIOD OF OWNERSHIP 
 

5. Date you acquired the Covered Property:  ____ / ____ 
(Month, Year) 

 
 

6. Do you currently own the Covered Property?  Yes   No  
 

If your answer to this question is “No”, please answer question 7. If your answer to this 
question is “Yes”, please skip to question 8. 
  

7. If you currently do not own the Covered Property, the date you transferred your interest in 
the Covered Property: ____ / ____ (Month, Year) 
 

8.  Did you inherit the covered property?  Yes   No 
 

9. Besides you and your current spouse, are/were any other persons or entities owners of the 
Covered Property?   Yes         No  
 

If yes, please list their names below:  
 
 _______________________________ _______________________________ 
 

_______________________________ _______________________________ 
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 III.  Required Documentation. 

  

1.   Proof of Ownership – Please attach a Deed or Certificate of Title showing that you are or 
were the owner of the Covered Property identified above.  

The Deed or Certificate of Title must contain a legal description of the Covered Property and 
show its ownership.  The document must either be certified by the appropriate county official 
(such as a Register of Deeds or Titles or the County Clerk) or must show on the document the 
recording information, including:  

• The date of recording,  
• The government office where recorded, and  
• The filing location in the land records (such as the conveyance book and page number   

or entry number).  
  
IV.  Sign and Date Your Claim Form.  

You must sign the Claim Form under penalty of perjury.  Thus, make sure it is truthful.  
Claims will be verified.  False claims will not be paid and people who submit false claims will 
be subject to prosecution.  You also agree to promptly notify the Claims Administrator of the 
transfer of any interest in the Covered Property between the time that you submit this form and 
the time that any payment is made to you.   

I hereby certify under penalty of perjury that (1) the above and foregoing is true and 
correct; (2) I believe, in good faith, that I own fee title to the Covered Property listed 
above; and (3) I will promptly notify the Claims Administrator of the transfer of any 
interest in the Covered Property between the time that I submit this form and the time 
that any payment is made to me.  

Class Member’s Signature:             Spouse’s Signature:  

_____________________________   ______________________________ 

Print Name:            Print Name: 

_____________________________   ______________________________  

Date: _________________________          Date: _________________________  

V.  Mail Your Claim Form.  

Mail this completed Claim Form, and required documentation, postmarked on or before 
Month Day, Year, to: Claims Administrator ____________________,   
___________________, _____________________________________ 
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EXHIBIT J 
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WELL BAN SUBCLASS APPRAISAL OPTION REQUEST FORM 

In exchange for making a proper claim and providing the Release, executed Access Agreement, 

and Declaration of Covenants, Conditions and Restrictions as defined in the Class Settlement 

Agreement above, each Well Ban Subclass member not Opting Out of the Settlement will 

receive their choice of Option 1 or Option 2 below: 

 

OPTION 1 

Compensation in cash equal to the difference between the Original Assessed Value and 

Current Assessed Value of the property, both as set forth in Exhibit E to the Settlement 

Agreement. 

 

OPTION 2 

Alternatively, members of the Well Ban Subclass may elect to have their cash compensation 

to be determined by a Court approved professional appraiser (“Independent Appraisal 

Option”).  If the Independent Appraisal Option is chosen, the compensation for a Class 

Member will be equal to the difference between the Original Assessed Value and the current 

appraised value of the property as determined by an independent appraiser selected in 

accordance with the procedures set forth in the Settlement Agreement.  This amount may be 

more, less or the same as the value of Option 1.  If you select Option 2, you will be paid 

based upon the appraisal and cannot revert to Option 1 if it is more favorable. 
 

Option 1 is the default.  You do not need to complete or return this form if Option 1 is 

chosen.  If you choose Option 2, complete the information below and return this form to the 

Claims Administrator in the postpaid addressed envelope that you have been provided.  To be 

effective, the completed form must be postmarked by ___________________. 

 

Property Owner(s) Name(s)  

Property Address  

I hereby affirm under penalty of perjury that I (we) are the owner(s), co-owner(s), or an 

authorized representative of the owner, of the above identified property and hereby elect to have 

my benefit calculated under Option 2.  I understand that the compensation awarded under this 

option may be more, less or the same as that to be awarded under Option 1 and that my (our) 

choice is irrevocable. 

   

Signature(s)  Date 

   

   

Print name(s)   
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EXHIBIT K 
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Fringe Subclass Claim Form 
 
 
 
 
Owner Address: 
<<Owner Name>>  
<<Owner Address 1>>  
<<Owner Address 2>>  
<<City, State Zip>>  
 
Covered Property Information:  
<<County, State>> 
<<Assessor Map ID>>  
<<Assessor Parcel ID>> 
<<Assessment Number>> 
 
 
Please print (or type) clearly in blue or black ink. If you meet the Settlement’s eligibility 
requirements and wish to make a claim for a payment, you must complete this Claim Form and 
attach copies of the required supporting documentation as explained below.  This Claim Form 
and any required documentation must be postmarked no later than Month Day, Year.  

1. You must (a) provide all the information called for in Section II, (b) sign the Claim 
Form, and (c) submit with the completed Claim Form the documents described in 
Section III. Failure to answer all the questions and provide the required documents may 
result in denial of your claim. 

2.  You must file a separate Claim Form for each parcel that you own. 
 

3.  If you are married, your spouse must also sign the Claim Form, even if they do not 
have an ownership interest in the property. 

 
4. Only one Claim Form should be submitted for all persons who are or were co-owners 

of a Covered Property.  If you have co-owners, you should submit the Claim Form on 
behalf of all co-owners.  Consult with your co-owners before submitting a Claim Form. 

  
5. All co-owners and their spouses will have to sign a Mutual Option for Future 

Consideration  or no check for Benefits will be issued.  Benefit checks will be issued in 
the names of all co-owners. 

  
6. If all the requirements of the settlement were met, your payment will be $5000.  

 
 
 
 

Write Any Name and Address 
Corrections Below:  
Name: 

Address: 

City: 
State and Zip Code:  
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Please go to www. .com for more details on documentation that can support your claim.  If 
you still have questions, you can call 1800-000-0000.  

I.   Settlement Payment.  If you qualify you will the paid $5000.  However, to be paid you 
must provide all the documents listed in Section III below. 

II.  Class Member and Property Information:  
 
1. Social Security No.:  ___ ___ ___ - ___ ___ ___ - ___ ___ ___ ___ ~OR~  

Tax ID No.:  ___ ___ - ___ ___ ___ ___ ___ ___ ___  

2. Telephone No.:  ___ ___ ___ - ___ ___ ___ - ___ ___ ___ ___  
  

3. Email Address:  _____________________________________  
 

4. If you are married, you must complete this Claim Form on behalf of you and your spouse, 
even if your spouse does not have an ownership interest in the property. Your spouse must 
sign the Claim Form. 

 
Are you currently married?  Yes  No  

 

PERIOD OF OWNERSHIP 
 

5. Date you acquired the Covered Property:  ____ / ____ 
(Month, Year) 

 
 

6. Do you currently own the Covered Property?  Yes   No  
 

If your answer to this question is “No”, please answer question 7. If your answer to this 
question is “Yes”, please skip to question 8. 
  

7. If you currently do not own the Covered Property, the date you transferred your interest in 
the Covered Property: ____ / ____ (Month, Year) 
 

8.  Did you inherit the covered property?  Yes   No 
 

9. Besides you and your current spouse, are/were any other persons or entities owners of the 
Covered Property?   Yes         No  
 

If yes, please list their names below:  
 
 _______________________________ _______________________________ 
 

_______________________________ _______________________________ 
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 III.  Required Documentation. 

  

1.   Proof of Ownership – Please attach a Deed or Certificate of Title showing that you are 
the owner of the Covered Property identified above.  

The Deed or Certificate of Title must contain a legal description of the Covered Property and 
show its ownership.  The document must either be certified by the appropriate county official 
(such as a Register of Deeds or Titles or the County Clerk) or must show on the document the 
recording information, including:  

• The date of recording,  
• The government office where recorded, and  
• The filing location in the land records (such as the conveyance book and page number   

or entry number).  
  
IV.  Sign and Date Your Claim Form.  

You must sign the Claim Form under penalty of perjury.  Thus, make sure it is truthful.  
Claims will be verified.  False claims will not be paid and people who submit false claims will 
be subject to prosecution.  You also agree to promptly notify the Claims Administrator of the 
transfer of any interest in the Covered Property between the time that you submit this form and 
the time that any payment is made to you.   

I hereby certify under penalty of perjury that (1) the above and foregoing is true and 
correct; (2) I believe, in good faith, that I own fee title to the Covered Property listed 
above; and (3) I will promptly notify the Claims Administrator of the transfer of any 
interest in the Covered Property between the time that I submit this form and the time 
that any payment is made to me.  

Class Member’s Signature:             Spouse’s Signature:  

_____________________________   ______________________________ 

Print Name:            Print Name: 

_____________________________   ______________________________  

Date: _________________________          Date: _________________________  

V.  Mail Your Claim Form.  

Mail this completed Claim Form, and required documentation, postmarked on or before 
Month Day, Year, to: Claims Administrator ____________________,   
___________________, _____________________________________ 
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IN THE UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF ARKANSAS 

FORT SMITH DIVISION 

 

SCOTT DAY and LINDA WILSON, 

individually and behalf of all others 

similarly situated, 

 

Plaintiffs, 

 

  vs. 

 

WHIRLPOOL CORPORATION, 

 

Defendant. 

 

  

 

 

 

Civil Action No.  2:13-cv-02164-PKH 

 

  

ORDER CERTIFYING SETTLEMENT CLASS, PRELIMINARILY 

 APPROVING CLASS-ACTION SETTLEMENT, AND APPROVING FORM AND 

MANNER OF NOTICE 

 

Counsel for Plaintiff and Defendant have moved under Federal Rules of Civil 

Procedure 23(b) and (e) for an order: (1) certifying a settlement class; (2) preliminarily 

approving a class settlement on the terms and conditions set forth in the Class Settlement 

Agreement (the “Settlement Agreement”); and (3) approving forms and a program for class 

notice.  Terms capitalized herein and not defined shall have the meanings ascribed to them in 

the Settlement Agreement.  The Court has reviewed and considered all papers filed in 

connection with the motion, including the Settlement Agreement, and all exhibits annexed 

thereto, and has heard the presentations of counsel appearing with respect thereto.  On the 

basis thereof, and on all of the files, records, and proceedings herein, 

IT IS HEREBY ORDERED THAT: 

1. This Court has jurisdiction over the subject matter of this Action and jurisdiction over 

the Parties. 
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2. For settlement purposes only, this action may be maintained as a class action under  

Federal Rule of Civil Procedure 23 on behalf of a class under the Settlement Agreement (the 

“Settlement Class”), defined as follows: 

All property owners in Sebastian County, Arkansas who either 

(a) own property on which TCE or other contaminants emanating 

from the manufacturing plant owned and formerly utilized by 

Whirlpool Corporation are present in groundwater, or (b) whose 

property value has been or may be diminished by the presence of 

the plume of TCE and other contaminants in the groundwater.  

Excluded from the class is Whirlpool Corporation and its 

officers, directors, management, employees, subsidiaries, or 

affiliates. 

 

3. In light of the agreement to settle the Action and the resulting elimination of individual  

issues that may otherwise have precluded certification of a litigation class, the prerequisites 

to class certification under Rule 23(a) are satisfied, to-wit: 

a. The Settlement Class is so numerous that joinder of all members is 

impracticable; 

 

b. There are questions of law and fact common to members of the Settlement 

Class, including the central question of Plaintiffs’ right to compensation; 

 

c. The claims of the Class Representatives meet the numerosity, commonality, 

typicality and adequacy requirements of Rule 23(a). 

 

d. The Class Representatives, represented by counsel experienced in complex 

litigation, will fairly and adequately protect the interests of the Settlement Class. 

 

4. In light of the agreement to settle the Action and the resulting elimination of individual  

issues that Defendant contends preclude certification of a litigation class, the questions of law 

and fact common to all members of the Settlement Class predominate over questions affecting 

only individual members of that Class, and certification of the Settlement Class is superior to 
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other available methods for the fair and efficient resolution of this controversy, satisfying Rule 

23(b)(3). 

5. If the Settlement Agreement is not finally approved by the Court or for any reason does  

not become effective, the Settlement Class shall be decertified, all Parties’ rights to litigate all 

class issues will be restored to the same extent as if the Settlement Agreement had never been 

entered into, and no Party shall assert that another Party is estopped to take any position 

relating to class certification. 

6. Scott Day and Linda Wilson hereby designated as the Class Representatives for the  

Settlement Class. 

7.  The following counsel is designated and authorized to act as Settlement Class  

Counsel: Kenneth Shemin, attorney for plaintiff 

Shemin Law Firm LLC 

3333 Pinnacle Hills Parkway, Suite 603 

Rogers, Arkansas 72758 

Phone: 479.845.3305 

Email: paralegal@sheminlaw.com 

Fax: 479.845.2198 

8. The Settlement Agreement contains two Subclasses: the "Well Ban Subclass" and the  

"Fringe Subclass" which together comprise the Settlement Class.   

a. In exchange for substantial cash payments, the Well Ban Subclass members 

agree to (1) release their property related claims against Whirlpool,  (2) convey 

a Declaration of Covenants, Conditions and Restrictions on their deed that 

provides notice that the property is or may become contaminated with TCE;  

prohibits the drilling of wells for and the withdrawal of ground water for 

domestic, commercial, irrigation, agricultural or landscape or any other 

consumptive use from beneath that property; and reflects the release all property 

related claims from TCE contamination, and (3) provide an Access Agreement 

allowing Whirlpool or its designee reasonable access to the property for such 

future environmental monitoring and remediation as is required by or of 

Whirlpool. 
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b. In exchange for a $5000 cash payment, the Fringe Subclass members agree to 

(1) release their property related claims against Whirlpool,  and (2) convey a 

Mutual Option for Future Consideration which is an  agreement between 

Whirlpool and members of the Fringe Subclass which entitles Whirlpool or the 

Fringe Subclass members the Option to require the other to adopt the Well Ban 

Subclass settlement terms if, at any time before January 1, 2029, Whirlpool or 

the ADEQ verifies the detection of TCE in the groundwater beneath the given 

property at levels or concentrations that require monitoring or remedial action.  

If the Option is exercised by Whirlpool or the Fringe Subclass member 

Whirlpool will pay the qualifying Subclass Member Additional Consideration 

equal to the difference between $5,000 and the amount indicated on Exhibit E as 

the Tax Assessor’s devaluation of the Fringe property.  If the Fringe member 

does not have a devaluation by the Tax Assessor, the Additional Consideration 

will be determined by the same Independent Appraisal process as set forth in the 

Settlement Agreement.   In exchange, Whirlpool, in addition to the release 

previously provided will be entitled to receive a Declaration of Covenants, 

Conditions and Restrictions and an Access Agreement as described in Paragraph 

8(a) above  from any current or future Fringe Owner.  This Mutual Option for 

Future Consideration will expire on January 1, 2029, unless extended by mutual 

agreement of the parties.  

  

c. The terms and conditions set forth in the Settlement Agreement place the 

Settlement Agreement within the range of fair and reasonable settlements, 

making appropriate further consideration at a hearing held pursuant to notice to 

the Settlement Class.  The Court therefore preliminarily approves the Settlement 

Agreement and directs the parties to perform and satisfy the terms and 

conditions of the Settlement Agreement that are thereby triggered. 

 

9. A hearing (the “Fairness Hearing”) shall be held on _____, 2014, _____ _.m. before 

the undersigned in Courtroom No. ____, United States Courthouse, _______________ 

10.  The date of the Fairness Hearing will be included in the Notice and Summary Notice.  

The purpose of the Fairness Hearing will be to (a) determine whether the proposed Settlement 

Agreement is fair, reasonable, and adequate, and should be finally approved; (b) determine 

whether an order and judgment should be entered dismissing the claims of the Settlement Class 

Members and bringing the litigation of those claims to a conclusion; and (c) consider other 

Settlement-related matters and appropriate attorneys’ fees. 

11.  The Court may adjourn, continue, and reconvene the Fairness Hearing pursuant to oral  
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announcement without further notice to the Class Members, and the Court may consider and 

grant final approval of the Settlement Agreement, with or without minor modification, and 

without further notice to Class Members. 

12.  The Court appoints RG/2 Claims Administration LLC, to serve as Claims  

Administrator. 

13.  The Court has reviewed the Notice of Class Action, Proposed Settlement, and  

Settlement Hearing (the “Notice”), and the Summary Notice, attached to the Settlement 

Agreement, as Exhibits D1 and D2 respectively. The Court approves as to form the Summary 

Notice and the Notice. The Court also approves the method of directing notice to Class 

Members, as set forth in paragraphs 14 and 15 below. 

14.  As soon as practical following the receipt from _____________________of updated  

Class Member identification information, the Claims Administrator shall prepare and cause 

individual copies of the Notice to be sent by United States Mail, certified mail, return receipt 

requested,  to members of the Settlement Class who currently own real property that is 

encompassed within the settlement class. The Claims Administrator also shall mail copies of 

the Notice to any other potential Class Members that request copies or that otherwise come to 

its attention. As soon as publication schedules practically permit, but no sooner than five (5) 

days after the initial mailing of the Notice, the Claims Administrator shall cause the Summary 

Notice, the content of which shall be substantially as set forth in Exhibit D to the Settlement 

Agreement, to be published, as set forth in the plan of publication contained in Exhibit L to the 

Settlement Agreement. 

15.  The Court finds that the foregoing plan for notice to Class Members will provide the  
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best notice practicable under the circumstances, and is in compliance with the requirements of 

Rule 23 and applicable standards of due process. 

16.  Prior to the Fairness Hearing, counsel for Defendant and Settlement Class Counsel  

shall jointly file with the Court an affidavit from a representative of the Claims Administrator 

confirming that the plan for disseminating the Notice and the Summary Notice has been 

accomplished in accordance with the provisions of paragraphs 12 and 13 above. 

17.  Members of the Settlement Class who wish to exclude themselves from the Class must  

request exclusion within sixty (60) days of the date of the initial mailing of Notice, and in 

accordance with the instructions set forth in the Notice. Class Members who do not submit 

timely and valid requests for exclusion will be bound by the terms of the Settlement Agreement 

in the event it is approved by the Court and becomes effective, and by any orders and 

judgments subsequently entered in the Action, whether favorable or unfavorable, regardless of 

whether they submit a Claim Form to the Claims Administrator. Class Members who submit 

timely and valid requests for exclusion will not be bound by the terms of the Settlement 

Agreement or by any orders or judgments subsequently entered in the Action, and they may 

not submit a Claim Form to the Claims Administrator. This Court finds that it has the authority 

under Federal Rule of Civil Procedure 70 and as provided in the Settlement Agreement to 

direct all Class Members who own a current interest in a Qualifying Parcel and who have not 

requested exclusion from a Settlement Class, regardless of whether they file a Claim Form for 

Benefits, to grant a Declaration of Covenants, Conditions and Restrictions  and Access 

Agreement as described above to the Settling Defendants, as provided in the Settlement 

Agreement. Class Members shall be advised in the Notice and Summary Notice of the Court’s 

delegation of authority to the Claims Administrator to convey Declaration of Covenants, 
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Conditions and Restrictions and Access Agreement as described above to the Settling 

Defendant, unless they exclude themselves from the Settlement Class. 

18.  Class Members who do not request exclusion may submit written comments on or  

objections to the Settlement Agreement or other Settlement-related matters (including 

attorneys’ fees) within sixty (60) days of the date of the initial mailing of Notice. Any Class 

Member who has not requested exclusion may also attend the Fairness Hearing, in person or 

through counsel, and if the Class Member has submitted written objections, may pursue those 

objections. No Class Member, however, shall be entitled to contest the foregoing matter in 

writing and/or at the Fairness Hearing unless the Class Member has served and filed by first-

class mail, postage prepaid and postmarked within sixty (60) days of the date of the initial 

mailing of Notice, copies of the statement of objection, together with any supporting brief and 

all other papers the Class Member wishes the Court to consider (which must include the name 

and number of this case), and a notice of appearance from any counsel for the Class Member 

who intends to appear at the Fairness Hearing, provided, however, that counsel is not 

necessary as the Class Member may appear and personally object. Any such objection, brief, 

notice of appearance, or other related document must be filed with the Court at the following 

address: United States Courthouse, at the United States District Court for the Western District 

of Arkansas, Fort Smith Office, Judge Isaac C. Parker Federal Building, 30 South 6th Street, 

Fort Smith, Arkansas 72901-2437, and served on the following representative of Settlement 

Class Counsel:  

Kenneth Shemin, attorney for plaintiff 

Shemin Law Firm LLC 

3333 Pinnacle Hills Parkway, Suite 603 

Rogers, Arkansas 72758 

Phone: 479.845.3305 

Email: paralegal@sheminlaw.com 
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Fax: 479.845.2198 

 

 and on the following representative of the Settling Defendants: 

Robert L. Jones III,  Attorney for Whirlpool Corporation 

Conner & Winters, LLP 

4375 N. Vantage Drive, Suite 405 

Fayetteville, AR 72703 

Phone 479.582.5711 

Email: bjones@cwlaw.com 

Fax:  479.587.1426 

19.  Each statement of objection must identify (a) the name and address of the Class  

Member, (b) the name and address of the Class Member’s counsel, if any, and, (c) in order to 

confirm Settlement Class membership, the legal description of the Class Member’s Qualifying 

Parcel. Unless otherwise directed by the Court, any Class Member who does not submit a 

statement of objection in the manner specified above will be deemed to have waived any such 

objection. 

20. During the Court’s consideration of the Settlement Agreement and pending further  

order of the Court, all proceedings in this Action, other than proceedings necessary to carry 

out the terms and provisions of the Settlement Agreement, or as otherwise directed by the 

Court, are hereby stayed and suspended. 

21.  If the proposed Settlement Agreement is not approved by the Court or for any reason  

does not become effective, the Settlement Agreement will be regarded as nullified, certification 

of the Settlement Classes for settlement purposes will be vacated, and the steps and actions 

taken in connection with the proposed Settlements (including this Order (except as to this 

paragraph) and any judgment entered herein) shall become void and have no further force or 
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effect. In such event, the parties and their counsel shall take such steps as may be appropriate 

to restore the pre-settlement status of the litigation. 

22.  Neither the Settlement Agreement nor the provisions contained therein, nor any  

negotiations, statements, or proceedings in connection therewith shall be construed, or deemed 

to be evidence of, an admission or concession on the part of any of the Class Representatives, 

Settlement Class Counsel, the Settling Defendants, any Class Member, or any other person, of 

any liability or wrongdoing by any of them, or of any lack of merit in their claims or defenses, 

or of any position on whether any claims may or may not be certified as part of a class action 

for litigation purposes. 

23.  The court retains jurisdiction over this action, the Parties, and all matters relating to  

the Settlement Agreement. 

IT IS SO ORDERED: 

 

Date: __________________ ______________________________ 

The Honorable P.K. Holmes, III 

United States District Judge 
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